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NGO recommendation regarding FIFRA amendments to address POPs & LRTAP POPs  
October 29, 2003 

 
Overview 
  
 Our environmental and public health groups support narrowly drawn, ‘surgical’ amendments to 
FIFRA to address new international obligations under the Stockholm Convention on POPs and the 
LRTAP POPs Protocol.  We believe the notice and comment provisions and the ‘adding mechanism’ 
in the Administration’s Sept. 15 draft are seriously deficient in several important ways. (See our 
previous fact sheet on this.)  For POPs and LRTAP POPs, we recommend that an international listing 
decision trigger a domestic notice and comment rulemaking procedure under FIFRA to cancel or 
change a pesticide registration, with a presumption that the cancellation/change meets the statutory 
standard to proceed unless a registrant shows that it does not.  We would build on the EPA approach 
by placing the entire regulatory process for a new POP listing in an expanded FIFRA Section 17 that 
would not rely on FIFRA Section 6. 
 
Outline of NGO Recommendation 
 
Amend FIFRA Section 17 to include the following elements: 
 
1. Mandatory notice and comment period to collect information relevant to U.S. participation in 

international POPs and LRTAP POPs listing decisions, triggered by specific stages of the 
international listing process:  

 - done in conjunction with TSCA notice & comment to avoid unnecessary duplication 
 - should request only information relevant to international listing decision 
 - should  require mandatory submission of relevant POPs information from industry 
 - should not require EPA to prepare inappropriate domestic cost-benefit or other reports. 
 
2. Rulemaking commences upon POP/LRTAP POP listing decision:  

- International listing decision creates a rebuttable presumption that the legal standard needed 
to cancel or modify registrations of the newly listed pesticide has been met; this triggers a 
notice and comment rulemaking to cancel or modify such registrations. 
- Registrant(s) may request an informal hearing (not a FIFRA section 6(c) hearing)   
- Registrant(s) has opportunity to rebut the presumption by showing that the legal standard for 
canceling/changing a registration has not been met. 
- Cancellation/modification following rule would cancel or modify all registrations of newly 
listed POPs consistent with an international listing decision 
- Potential legal standards for canceling/changing a POPs pesticide registration: 

(1) reasonable certainty of no harm (FFDCA standard) – listing decision results in 
cancellation/modification consistent with amendment to Annex A or B of the POPs 
Convention or an amendment to Annex I or II of LRTAP POPs Protocol, unless 
registrant shows that use of POP pesticide will result in a “reasonable certainty that no 
harm will result to human health or the environment from aggregate exposure to the 
pesticide chemical residue.”   
 
or 
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(2) new, additional definition of  unreasonable adverse effect on the environment – 
listing decision results in cancellation/modification consistent with amendment to 
Annex A or B of the POPs Convention or an amendment to Annex I or II of LRTAP 
POPs Protocol, unless registrant shows that use of POP pesticide does not pose an 
“unreasonable adverse effect on the environment.”   For POPs/LRTAP POPs 
pesticides, FIFRA section 2’s  definition of “unreasonable adverse effect on the 
environment” is amended by adding:  “any production or use of the pesticide that is 
inconsistent with an amendment to Annex A or B to the POPs Convention as adopted by 
the Conference, or an amendment to Annex I or II to the LRTAP POPs Protocol as 
adopted by the Executive Body, unless the production or use of the pesticide is 
necessary – (i) to prevent significant adverse effects on human health or the 
environment that would pose significantly greater risks than the risks associated with 
the production or use of the pesticide; or (ii) to avoid a significant disruption in 
domestic production of an adequate, wholesome, and economic food supply.”   

  
3. In case of voluntary cancellation or amendment by original registrants, include provisions that 

close loop-holes that allow “me too” registrants to stay in market: 
-No new registrations 
-Automatically require re-registration by me-too registrants; eliminate right of me-too 
registrants to rely on any data submitted by original registrant and require full fees up front 
-Me too registrants have burden of showing that registration meets new legal standard. 

 
4. Additional provisions to streamline FIFRA process after key international decisions: 

- POPRC decision that global action is warranted under Stockholm Convention Article 8(7)(a) 
constitutes significant evidence raising prudent concerns of unreasonable adverse risk to man 
or to the environment sufficient to commence “Special Review” proceedings of FIFRA section 
3(c)(8) (Special review proceedings are optional and supplemental; they do not replace or 
displace notice and comment and rulemaking procedures set forth above) 
-COP/LRTAP POP listing decision is evidence of imminent hazard sufficient to satisfy FIFRA 
section 6(c) suspension order. 
 

5. Provide clarity on how EPA should deal with unavoidable residues in food after POP listing and 
phaseouts, if U.S. opts in.   

 
6. As with the September 15 EPA draft, provide EPA with authority to prohibit exports of POPs or 

LRTAP POPs listed pesticides; however, authority must not require concurrence of USTR. 
 
7. Provide EPA with authority to participate in technical cooperation and capacity building to support 

implementation of the POPs Convention and the LRTAP POPs Protocol (and the PIC Convention). 
 
8. Include savings clause that clearly authorizes EPA to commence traditional FIFRA action for any 

pesticides proposed for international listing, but requiring the approach set forth above to kick in 
once a pesticide has been listed internationally, unless to do so would delay regulatory action 
consistent with the Convention. 


