
TSCA POPs LEGISLATION (S.1486) HAS  
DEFICIENCIES THAT MUST BE ADDRESSED 

 
PROBLEM: S.1486 fails to guide EPA’s decision whether to regulate a newly listed POP, and 
would allow EPA to ignore an international POPs listing altogether.   

 The bill gives EPA some guidance about how to regulate, but it provides no guidance at all 
regarding EPA’s initial decision whether to regulate in response to an international new-POP 
listing.  As a result, the bill gives EPA complete discretion to ignore an international commitment of 
the United States and to take no action toward regulating a new POP, even if the United States has 
agreed to the international listing decision and has decided to “opt in” to a Stockholm or LRTAP 
POPs amendment to list the chemical. 
 
Ø SOLUTION: EPA should be required to respond to a new POP listing. 

• EPA should be required to decide within a certain amount of time whether to regulate in 
response to any new POP listing.  

• In cases in which the United States intends to ratify or accept a Stockholm or LRTAP 
amendment to list a new POP, EPA should be required to regulate immediately. 

 
PROBLEM: S.1486 requires EPA to give “substantial weight” to virtually all the information 
available to it, effectively diluting the weight given to the international listing process and 
decision.   
o The United States will be a key player in the science-based, international listing process and 
decision to list a new POP under the Stockholm Convention.  S.1486 requires EPA to give 
substantial weight to that process and decision when determining the manner in which it will 
regulate a new POP.  Such a provision is necessary to ensure that EPA has the clear statutory 
mandate to regulate a new POP in a way that will allow the United States to protect the environment 
and public health and honor its international treaty commitments.  However, S.1486 also requires 
EPA to both “consider” and “give substantial weight to” the Agency’s own reports that will be 
based upon the information it has received through notice and comment.  This needless duplication 
is confusing and will have the effect of significantly diluting the importance of the international 
listing process and decision when EPA conducts a rulemaking.   
 
Ø SOLUTION: The significance of the  international listing process and decision should 

be clearly reflected in the domestic regulatory process.  
• S.1486 should be amended to delete the clause requiring EPA to give substantial weight 

to the Administrator’s reports on the notice and comments. 
• The bill could provide further clarity by requiring EPA to apply the standards and 

criteria binding upon the United States under the POPs Convention or LRTAP POPs 
Protocol, as EPA is similarly required to do already under the Marine Protection, 
Research, and Sanctuaries Act (MPRSA) in respect to the London Dumping Convention. 

 
PROBLEM: S.1486 allows EPA to abandon a rulemaking even after it has used its 
considerable discretion to undertake one.   
Even after EPA decides, with complete discretion, to commence a rulemaking, the bill provides it 
with the additional discretion to choose not to promulgate a final rule, so long as it so decides within 
18 months.  Given the rigor of the science-based international listing process in which the United 
States will actively participate; the multi-staged notice and comment procedures that will be 
required domestically; and EPA’s discretion in deciding whether to begin a rulemaking, it is 



  

inconceivable that EPA will not have developed a deep understanding of the need for regulation by 
the time it decides to commence a rulemaking in response to a Stockholm or LRTAP POPs new-
listing amendment.  Accordingly, the Agency should not have the option to abandon such a 
rulemaking after it has begun.   
 
Ø SOLUTION: EPA should be required to follow through by promulgating a rule once it 

has decided to commence a rulemaking. 
• S.1486 should be amended by deleting the clause that would allow EPA to decide not to 

promulgate a final rule after it has commenced a rulemaking.  This change will be 
especially important if the bill is amended, as we suggest above, to require EPA to 
regulate if the United States accepts a new-listing amendment. 

 
PROBLEM: The judicial review provisions of S.1486 are inadequate. 
o The citizen’s petition provisions of S.1486 place undue reliance on citizens to force the 
Administrator to take action on POPs after a new chemical is added to the POPs Convention. Even 
worse, these petition provisions only apply if the Administrator does not commence a rulemaking at 
all.  In the event the Administrator does commence a rulemaking, but later decides not to 
promulgate a final rule, the citizen’s petition provisions will not be available.  Instead, citizen 
advocates will have to rely on the bill’s section 506 judicial review provisions.  However, those 
provisions only apply “after the date of promulgation of a regulation under this title.”  They do not 
apply when a rulemaking has commenced but the Administrator decides not to promulgate a 
regulation.  Thus, by commencing and then abandoning a rulemaking, EPA could make its decision 
not to regulate a new POP immune from legal challenges. 
 
Ø SOLUTION: Citizens should be allowed to petition EPA for regulation of a new POP 

in all cases. 
• S.1486 should be amended to delete the provisions of the bill that allow EPA to decide 

not to promulgate a final rule after it has commenced a rulemaking. 
• Alternately, the judicial review provisions of S1486 should be amended so that an action 

can be brought after the Administrator decides not to promulgate a final rule. 
 
PROBLEM: S.1486 contains a loophole that could allow for the export of PCBs in violation of 
U.S. commitments under the Stockholm Convention.  
o TSCA § 6(e) does not give EPA the authority to regulate the distribution in commerce of 
PCBs for export.  Rather, it only addresses “distribution in commerce,” which, under TSCA, does 
not include exports.  S.1486 attempts to rectify this problem, but fails to do so adequately.  By 
providing that “any person that manages PCBs in compliance with the rules promulgated under 
section 6(e) shall be (A) considered to be in compliance with this title; and (B) presumed to be 
consistent with the POPs Convention,” the bill would exempt the export of PCBs from the export 
prohibition that would otherwise be established under the new Title V. EPA could only defeat this 
exemption by making a determination that such export is “inconsistent with the POPs Convention.”  
o Such a determination would require a formal rulemaking, would take time, could invite 
needless litigation, and would be a waste of government resources. 
 
Ø SOLUTION: The export of PCBs should be clearly prohibited by the statute. 

• This can be accomplished by amending the PCB materials exemption in the bill so that it 
clearly states that it does not apply to the export of PCBs. 

 


