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STATEMENT OF INTEREST 
 
 The Center for International Environmental Law (CIEL) is a non-profit legal 

and policy organization founded in 1989 to protect the global environment through 

strengthening and developing international and comparative environmental law, 

policy and management throughout the world.  CIEL has expertise in international 

law and has actively worked to apply international standards, including human 

rights and environmental standards, to the activities of corporations abroad.  CIEL 

attorneys have worked on a number of situations, similar to the facts presented in 

this case, involving US corporations acting in militarized areas in ways that have 

raised serious allegations of environmental and human rights abuses.  CIEL 

believes the present case is critical because it raises substantial and important 

questions about whether our legal system will provide meaningful opportunities for 

holding corporations accountable when they are operating in areas where there is 

little or no domestic rule of law.   

Global Exchange is a non-profit education and action center founded in 1988 

and dedicated to promoting people-to-people ties around the world.  Global 

Exchange strives to increase global awareness among the US public while building 

international partnerships around the world.  Global Exchange seeks to ensure that 

US corporations seeking access to natural resources abroad act responsibly.  It 
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believes that this case provides a key opportunity to inform corporations that they 

are failing to act responsibly when they knowingly support human rights abuses. 

The Rainforest Action Network (RAN), a non-profit organization founded in 

1985, is committed to protecting tropical rainforests and the human rights of those 

living in and around those forests.  Among the organization’s primary functions are 

supporting activists in local countries and strengthening the worldwide rainforest 

conservation movement.  RAN is actively involved in the campaign to support 

efforts by the U'wa of Columbia to protect their ancestral land from oil drilling by 

Occidental Corporation.  Similar to UNOCAL in this case, Occidental Corporation 

is knowingly benefiting from human rights abuses of the local military in support 

of the project.  RAN is concerned that unless US corporations are held accountable 

for basic international standards, indigenous peoples will be left voiceless and 

powerless to protect against the devastating social and environmental repercussions 

of projects that exploit their people and land. 

The Sierra Club seeks to ensure that individuals' rights to speak out on 

behalf of the environment are recognized and respected, and to help environmental 

advocates organize in an effective manner to petition their government.  The Sierra 

Club is particularly concerned that forced labor practices routinely occur in areas 

with large concentrations of ethnic minorities.  It has determined that due to the 

absence of effective legal protections against racism in some developing countries, 
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ethnic minorities run a greater risk of being subjected to a wide variety of human 

rights violations.  The Sierra Club is concerned about the long-lasting impact of a 

decision that allows US Corporations to knowingly benefit from human rights 

abuses against relatively defenseless ethnic minorities. 

Amici are thus four environmental organizations with longstanding 

commitments to the protection of the global environment and respect for human 

rights.  We share a common interest in ensuring that companies operating in 

developing countries, where the domestic institutional and legal framework may 

not be in place for adequate protection of the environment and respect for human 

rights, are held accountable for violations of international norms and standards.  

Amici are well-positioned to advocate the point of this case - that local 

peoples will not be assured adequate protection of their environment and human 

rights unless US corporations are held accountable in US courts for minimal 

international law standards.  Each of these organizations has worked to address 

situations similar to the one presented in this case, in which US corporation actions 

in militarized areas raise serious allegations of environmental and human rights 

abuses.  Through these work experiences, for example in Ecuador, Nigeria and 

Indonesia, amici have developed an understanding of the profound power of the 

combination of multinational corporations and local military strength to exploit 

local natural resources.  Amici have identified that these operations usually occur 
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in areas where there is little or no domestic law and have witnessed the extent to 

which concerted corporate and military efforts enslave local peoples and 

incapacitate their abilities to protect their ancestral lands and customs.   

Amici are aware that the decision in this case provides a critical opportunity to 

ensure that in the era of globalization US corporations seeking access to natural 

resources in developing countries act responsibly and respectfully.  We believe that 

the District Court invoked the wrong standard in evaluating defendant Unocal's 

potential liability and that corporations who aid or abet human rights violations, or 

who engage oppressive military regimes to provide security, should be held liable 

for the ensuing violations of international law.  All parties have consented to the 

filing of this brief.   
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STATEMENT OF THE ISSUE 
 
Whether a US company that knowingly engages an oppressive military to provide 

security for their natural gas pipeline should be held civilly liable for the violations 

of international law, including forced labor, forced evictions and murder, that were 

subsequently perpetrated by the military? 

 
SUMMARY OF ARGUMENT 
 

The amici offer this brief because we believe that corporations who employ 

oppressive military units for security purposes are responsible under international 

law for subsequent and foreseeable violations of human rights.  Thus, in this case 

Unocal should be held responsible both because they aided and abetted the 

Myanmar military in their unlawful activities and based on the standards of 

vicarious or impugned liability.  The District Court's invocation of a different 

standard of 'active participation' is not appropriate where the defendants are not 

invoking the 'necessity defense'. 

This case involves the Alien Tort Claims Act (ATCA), 28 USC §1350, 

which creates a cause of action in US courts for non-US citizens damaged in tort 

by violations of international law.  In this case, the plaintiffs (fifteen villagers from 

Burma) offered evidence that they or their family members had been subjected to 

torture, rape, murder, forced labor, and forced relocation by members of the 

Myanmar military operating in the area of the natural gas pipeline.  Unocal 
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participated through a series of agreements in the pipeline project.  The Myanmar 

was hired to provide security for the pipeline.  All the evidence indicates that 

Unocal and Total knew that the military was likely to commit the types of human 

rights violations that did in fact subsequently occur. 

District Court nonetheless dismissed on summary judgment the claims of 

these Burmese villagers on the ground that Unocal was not a sufficiently active 

participant in the forced labor and other human rights abuses. District Court 

wrongly applied an affirmative defense used by some of the defendants in the post-

World War II Nuremberg trials: those cases involved defendants who invoked a 

‘necessity’ defense in the face of Nazi oppression, claiming that their conduct was 

coerced by Nazi oppression.  Under recent decisions of the Yugoslav and Rwanda 

War Tribunals, however, defendants who aid or abet human rights violations, 

including for example through providing moral support or otherwise legitimizing 

the illegal activities, are liable for such violations.  Under these standards, Unocal 

is clearly liable for aiding and abetting forced labor and other human rights 

violations.  In addition, Unocal is also liable under the principles of vicarious 

liability and respondeat superior, which are general principles of international law. 

 
ARGUMENT 
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This case concerns a US corporation's willing and deliberate decisions to 

support the repressive and illegal activities of the Myanmar military (also 

known as SLORC) relating to the construction and operation of a pipeline in 

Burma.  Fifteen Burmese villagers brought this case under the ATCA 

alleging that Unocal should be held liable for violations of international law, 

including torture, rape, murder, forced labor and forced relocation.   

As the District Court stated, the issue "is whether the Myanmar 

military violated international law, and if so, whether Unocal is liable for 

these violations."  The Court found that at least with respect to forced labor, 

violations of international law occurred.  Indeed, the District Court left no 

room to doubt the seriousness of the human rights violations perpetrated by 

the Myanmar military in and around Unocal’s pipeline.  For example, the 

District Court quoted the following letter from a consultant to Unocal:  

"egregious human rights violations have occurred, and are occurring 
now, in southern Burma.  The most common are forced relocation 
without compensation of families from land near/along the pipeline 
route; forced labor to work on infrastructure projects supporting the 
pipeline (the SLORC calls this government service in lieu of payment 
of taxes); and imprisonment and/or execution by the army of those 
opposing such actions.  Unocal, by seeming to have accepted 
SLORC's version of events, appears at best naïve and at worst a 
willing partner in the situation."  

 
The evidence reviewed by the District Court amply demonstrates that the Myanmar 

military violated international human rights norms in and around the pipeline 
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route.  The evidence also suggested that the Myanmar military perpetrated these 

human rights violations in furthering the goal of providing security for Unocal's 

pipeline.  The Court also found evidence that with full knowledge of the military’s 

methods of operations, the pipeline project hired and actively relied on the 

Myanmar military to ‘provide security’. 

The sole issue is thus whether Unocal should be held legally liable to the 

villagers who suffered from the forced labor, false imprisonment, murder and 

similar violations of international law.  Unocal's primary defense to the claims is 

that the series of agreements and intermediaries involved in the pipeline project 

should insulate it from liability for the activities of the Myanmar military, even if 

those activities were foreseeable and predictable.  In essence, Unocal's position is 

that because they did not directly hold the guns, they should not be held liable.  

Under settled principles of international law, however, Unocal is directly liable for 

knowingly aiding and abetting the Myanmar military in its illegal actions.  Unocal 

is also indirectly liable for the actions of its hired security force under general 

principles of vicarious liability and respondeat superior.  Because the District 

Court misapplied international law in this case, the Court wrongly released Unocal 

from liability.   

I.  The District Court Erred Because Unocal Cannot Invoke the Necessity 
Defense That was the Focus of the Nuremberg Cases. 
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The District Court found that Unocal could not be held liable because they 

did not 'actively participate' in the forced labor system of the Myanmar military.  

The District Court derived this standard from the post-World War II Nuremberg 

Tribunal cases.1 In those cases, the defendants sought to avoid liability for their 

role in the Nazi slave labor program by claiming that they were forced to 

participate.  In the Flick case, however, two of the defendants were unable to 

invoke the ‘necessity defense’ because they actively sought to expand their 

production and thereby increased their participation in the Nazi regime’s slave 

labor practices.  Erroneously applying the standard for defeating the necessity 

defense to the case at bar, the District Court found no evidence that Unocal sought 

to hire and expand its use of slave laborers directly and thus dismissed the action.  

The only real issue in the Flick case, however, was whether the defendants 

could avail themselves of the 'necessity defense’.  As the Flick case explained:  

 “Necessity is a defense when it is shown that the act charged was done to 
avoid an evil both serious and irreparable; that there was no other adequate means 
of escape; and that the remedy was not disproportioned to the evil.”   

 
Flick, at 1200 (quoting Wharton's Criminal Law).  In Flick and the other 

Nuremberg cases, the defendants were operating their factories when the Nazis 

                                                 
1 The World War II cases include:  United States of America v. Friedrich Flick, ":The Flick 
Case," 6 Trials of War Criminals Before the Nuremberg military Tribunals Under Control 
Council Law No. 10 (1952); United States of America v. Carl Krauch, ":The Farben Case," 8 
Trials of War Criminals Before the Nuremberg Military Tribunals Under Control Council Law 
No. 10 (1952); United States of America v. Alfred Felix Alwyn Krupp von Bohlen und Halbach, 
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came to power.  The Tribunal found that these industrialists rightly believed that 

they had no real choice but to cooperate with the Nazi regime, even if this included 

supporting the regime’s slave labor practices.  Even the prosecutors admitted the 

reasonable possibility that failing to follow the Nazis’ mandates presented the 

likelihood that the industrialists could be sent to the concentration camps 

themselves. See, e.g., Flick, at 1196-97; Farben, at 1174.  The defendants thus 

raised the necessity defense as a legal excuse to avoid liability arising from their 

support of the Nazi slave labor regime.  

The defendants in the Nuremberg cases who knowingly utilized slave labor 

would clearly have been found liable for aiding and abetting the slave labor 

program if they did not have access to the necessity defense.  See, e.g.,  Flick, at 

1200 (quoting Article II of the Control Council Law No. 10)2; Farben, at 1173-74; 

Krupp, at 1433-34.  The “knowing use” of the slave labor, not the active 

participation in obtaining the labor, would have been sufficient.  The prosecutors 

only had to meet the “active participation” standard in order to defeat the necessity 

defense.  In the Flick case, for example, the necessity defense was defeated by the 

defendants’ active expansion of their production and their active increase in the use 

                                                                                                                                                             
:"The Krupp Case", 9 Trials of War Criminals Before the Nuremberg Military Tribunals Under 
Control Council Law No. 10 (1950). 
2 Under the Control Council Law No. 2, which controlled the Nuremberg Tribunal, "Any person 
… is deemed to have committed a crime … if he was (a) a principal or (b) was an accessory to 
the commission of any such crime or ordered or abetted the same or (c) took a consenting part 
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of slave labor.  This increase in production, the Tribunal found, was not 

‘necessary’ to avoid the wrath of the Nazis and thus the defendants were found 

liable for their support of slave labor. 

The “active participation” standard used in the Flick case and endorsed by 

the District Court below is thus not relevant for evaluating Unocal's liability, unless 

Unocal can successfully invoke the necessity defense in the first place.  Unocal 

chose to enter into a joint venture in Burma with the military, knowing that the 

military was a repressive regime with a suspect human rights record.3  Unocal 

could have chosen a responsible alternative, by following the example of other 

businesses.  Corporations such as Liz Claiborne, Macy’s, Eddie Bauer, Reebok, 

Levi-Strauss, Amoco and Petro-Canada withdrew their operations from Burma in 

light of the well known human rights abuses of the military.  Levi-Strauss, for 

example, pulled out in 1994 stating “under current circumstances, it is not possible 

to do business in Myanmar [Burma] without directly supporting the military 

                                                                                                                                                             
therein or (d) was connected with plans or enterprises involving its commission…).  Flick, at 
1200. 
3 Unocal is thus more like those German industrialists who were convicted at Nuremberg, 
because Unocal was not "moved by a lack of moral choice, but, on the contrary, embraced the 
opportunity to take full advantage of the slave labor program."  Farben, at 1179.  Unocal clearly 
knew of the repressive activities of the Myanmar military when it entered into the agreement to 
use the military to 'provide security'.  As the District Court noted, the 1990 military crack-down 
on Burma's pro-democracy movement and the related human rights violations were well known.  
In 1992 Unocal hired Control Risk Group (CRG), an independent consulting company, that 
specifically informed Unocal of the tragic political circumstances in Burma.  Other evidence 
cited by the District Court shows that Unocal was informed of continued human rights violations 
in and around the pipeline before and after it entered into the joint venture agreement. 
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government and its pervasive violations of human rights.”  Washington Post, 21 

July 94, A31. 

Because Unocal was not forced to support the military's use of slave labor, 

the necessity defense is not available and the District Court erred in applying it 

below.  Rather, the correct standard used in the Nuremberg cases is that of Control 

Council Law No. 10, the criminal statue under which the defendants were 

prosecuted.  Under that standard, Unocal is liable for knowingly aiding and 

abetting the violations of international law perpetrated by the Myanmar military.   

II. Appellants Have Presented Sufficient Evidence for a Jury to Hold 
Unocal Liable Under International Law as an Aider and Abettor of 
Forced Labor.  

 
A. Criminal Liability for Aiding and Abetting is Well Settled in 

International Law. 
 
 Aiding and abetting and other categories of accomplice liability are so well 

established in international conventions and statutory law that they have become 

part of international law. Prosecutor v Tadic, IT-94-1 Trial Judgment (May 7, 

1997), par. 669. These statutes and conventions include the statutes authorizing 

war crimes tribunals, important human rights and criminal conventions, and other 

recent authoritative instruments.   

 Aiding and abetting and other forms of accomplice responsibility have been 

recognized as grounds for international criminal liability since war crimes tribunals 
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were first convened in the aftermath of World War II.  For example, Control 

Council Law No. 10, which governed the operation of the courts and military 

tribunals in occupied Germany, provided: 

A person is deemed to have committed a crime if he was (a) a principal or (b) was 
an accessory to the commission of any such crime or ordered or abetted the same 
or (c) took a consenting part therein or (d) was connected with plans or enterprises 
involving its commission, or (e) was a member of any organisation or group 
connected with the commission of any such crime... Control Council Law No. 10, 
Article II (2). 
 

Similarly, the statutes which established the current International Criminal 

Tribunal for the Former Yugoslavia and the International Criminal Tribunal for 

Rwanda impose individual criminal responsibility upon persons who have 

“planned, instigated, ordered, committed or otherwise aided and abetted in the 

planning, preparation or execution” of the crimes specified in the statute.  

Statute of the International Criminal Tribunal for the Former Yugoslavia, Article 7, 

U.N.S.C. Res. 827, U.N. SCOR, 48th Sess., 3217th mtg., at art. 5, U.N. Doc. 

S/RES/827 (1993), amended by U.N.S.C. Res. 1166, U.N. SCOR, 53rd Sess., 

3878th mtg., U.N. Doc. S/RES/1166 (1998);  Statute of the International Criminal 

Tribunal for Rwanda, Article 6, U.N.S.C. Res. 955, U.N. SCOR, 49th Sess., 

3453th mtg., at art. 3, U.N. Doc. S/RES/955 (1994).  

Accomplice liability has also been recognized in the international 

conventions that prohibit slavery, genocide, apartheid, torture and inhumane 

treatment, and bribery of public officials. Supplementary Convention on the 
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Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to 

Slavery, Art. 6, Sept. 7, 1956, 266 U.N.T.S. 3 (1956) (imposing criminal liability 

on accessories to enslavement); Convention on the Prevention and Punishment of 

Genocide, art. III(e), adopted Dec. 9, 1948, 78 U.N.T.S. 277, entered into force 

Jan. 12, 1951 (imposing criminal liability on persons who are complicit in 

genocide); International Convention on the Suppression and Punishment of the 

Crime of Apartheid, art. III(b), G.A. Res. 3068, U.N. GAOR, 28th Sess., Supp. No. 

30, at Art. 2, U.N. Doc. A/9030 (1973) (imposing criminal liability on individuals 

who “[d]irectly abet, encourage or co-operate in the commission of the crime of 

apartheid.”); Convention Against Torture and Other Cruel, Inhuman or Degrading 

Treatment of Punishment, art. 4(1) adopted Dec. 10, 1984, entered into force, June 

26, 1987, G.A. Res. 39/46, 39 U.N. GAOR (no.51), at 197, U.N. A/39/51 (1984)  

(requiring each State Party to criminalize complicity or participation in torture). 

Convention on Combating Bribery of Foreign Public Officials in International 

Business Transactions, Dec. 17, 1997, art. I, reprinted in 37 I.L.M. 1 (1998) 

(requiring each State Party to criminalize complicity in, incitement, aiding and 

abetting, or authorisation of an act of bribery of a foreign public official). 

 In addition, two other authoritative international instruments endorse aiding 

and abetting liability. Article 2(3)(d) of the Draft Code of Crimes Against the 

Peace and Security of Mankind: Report of the International Law Commission on 
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the Work of its Forty-Eighth Session, 6 May-26 July 1996, U.N. GAOR, 51st 

Sess., Supp. No. 10, art. 18, at 93, U.N. Doc. A/51/10/ (1996), revised by U.N. 

Doc. A/51/10/Corr.1 (1996), adopted by the International Law Commission, 

imposes criminal responsibility upon an individual who “knowingly aids, abets or 

otherwise assists, directly and substantially, in the commission of” specified 

international offenses. Similarly, Article 25(c) of the Rome Statute of the 

International Criminal Court, art. 25(c) U.N. Doc. A/ CONF. 183/9 (1998), 37 

I.L.M. 999 (available at http:// www.un.org/law/icc/statute/romefra.htm.) imposes 

criminal liability upon a person who “aids, abets or otherwise assists in [the] 

commission or [the] attempted commission, including providing means for [the] 

commission” of specified offenses.  Although these instruments are not legally 

binding, the Yugoslav Tribunal has found them both to be authoritative 

expressions of current international law. Prosecutor v. Furundzija, IT-95-17/1, 

Trial Judgment (Dec. 10, 1998), par. 227 (holding that the Draft Code is the 

authoritative work of eminently qualified publicists from the world’s major legal 

systems and is evidence of customary international law, and that the Rome Statute 

is indicative of the views of the great number of States that have ratified it.) 

 Based upon the great weight of these statutes and conventions, the Yugoslav 

tribunal has concluded that aiding and abetting is “beyond any doubt customary 

law.” Tadic Trial Judgment at para 662, 669.  
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B. The Record Contains Ample Evidence To Establish That Unocal 

Aided and Abetted SLORC in Committing Forced Labor, False 
Imprisonments and other Human Rights Violations. 

 
 The post-World War II tribunals and the current Yugoslav and Rwandan 

tribunals have produced a considerable body of case law that clarifies the 

parameters of aiding and abetting liability.  According to the Yugoslav Tribunal, 

the actus reus of aiding and abetting consists of  “practical assistance, 

encouragement, or moral support which has a substantial effect on the perpetration 

of the crime.” Prosecutor v. Furundzija, para 245;  Prosecutor v. Delalic et. al. 

(Celibici Case), IT-96-21, Appeals Judgment (Feb. 2001), para 345.  The requisite 

mens rea is “knowledge that these acts assist the commission of the offence.” Id. 

The evidence provided in the District Court opinion is more than sufficient for a 

reasonable jury to find Unocal liable for aiding and abetting SLORC in the 

commission of forced labor under this standard.  

 
1. Unocal’s Substantial Assistance in the Commission of Forced 

Labor Satisfied the Actus Reus of Aiding and Abetting Liability. 
 
 The actus reus of aiding and abetting includes an expansive understanding 

of culpable assistance.  Even assistance that is provided before or after the 

commission of the offense, or at a place distant from the site of the offense is 

sufficient to incur liability. Prosecutor v. Musema, ICTR-96-13-T, Trial Judgment 

(Jan. 27, 2000), par. 125.  Moreover, assistance of any kind, including providing 
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moral or psychological support, can establish culpable participation. Furundzija, 

para 199-204 (citing British Military Tribunal cases); Prosecutor v. Musema 

Judgement, para 126. Thus, in Prosecutor v. Akayesu, the Rwanda Tribunal 

convicted a village bourgmestre (mayor) of aiding and abetting certain acts of 

sexual violence on the grounds that his encouragement of other such acts “sent a 

clear signal of official tolerance for sexual violence” that contributed to the 

offense. Prosecutuor v. Akayesu, Case No. ICTR-96-4-T, Trial Judgment (Sept. 2, 

1998), para 692. 

 Moral support or encouragement can even be provided by failing to act. 

Prosecutor v. Blaskic, IT-95-14, Trial Judgment (March 3, 2000), para 284.  Thus, 

a spectator will be liable for merely being present at the scene of the offense if his 

presence has a significant legitimizing or encouraging effect on the perpetrator's 

conduct. Tadic Trial Judgment Chamber, para 689; Celibici Trial Judgement, para 

327; Prosecutor v. Furundzija Trial Judgment, para 205-207, 232.  For instance, in 

the Synagogue case, decided by the German Supreme Court under Control Council 

Law No. 10, a high ranking official in the Nazi Party was convicted of complicity 

in the destruction of a synagogue.  Although he had not planned, ordered, or taken 

part in the crime, his presence at the crime scene, his status within the Nazi Party, 

and his knowledge of the criminal enterprise were sufficient to establish his 

complicity. (Cite in Furundzija Trial Judgment, para 207). 
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 The assistance need not be the sole or proximate cause of the perpetrator’s 

actions to be culpable. Prosecutor v. Furundzija Trial Judgment, para 233; 

Prosecutor v. Kunarac, et .al., IT-96-23 and IT-96-23/1, Trial Judgment (Feb. 22, 

2001), para 391. Rather, it is sufficient that it has a “direct and substantial effect” 

on the commission of the offense.  Celibici Judgment, para 345, citing Prosecutor 

v. Tadic Trial Judgment, para 692; Draft Code of Crimes Against the Peace and 

Security of Mankind, Article 2(3)(d)(1996). A “direct and substantial effect” will 

be found where the accused could have pursued a different course of conduct that 

would have mitigated or prevented the offense. In the Einsatzgruppen Case, for 

example, the US Military Tribunal at Nuremberg convicted a military officer of 

aiding and abetting summary executions because he had the power to object to 

these offenses, yet “chose to let the injustice go uncorrected.”  Trial of Otto 

Ohlendorf and Others (Einsatzgruppen Case), 4 Trials of War Criminals Before 

the Nuremberg Military Tribunals Under Control Council Law No. 10, 1, 572 

(1949), in Prosecutor v. Furundzija, para. 217.  Similarly, in the Zyklon B Case, 

officials of a chemical manufacturer were charged with selling poison gas to 

Auschwitz knowing that the gas would be used to kill prisoners. The British 

Military Tribunal convicted the owner and the second-in-command of the company 

because they were in a position to influence the sale. Trial of Bruno Tesch and Two 
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Others (Zyklon B Case), 1 British Mil. Court, Hamburg, Law Reports, at 93 (a946), 

cited in Furundzija, par. 222-23. See also Celibici, at para 685.4 

 The record demonstrates that Unocal assisted SLORC in several ways that 

directly and substantially affected the commission of forced labor. First, Unocal 

hired SLORC to provide security for the pipeline knowing of its penchant for 

abusing human rights, and continued the contract after it became apparent that the 

military was in fact committing such abuses on the project.  110 F.Supp.2d at 

1306, 1310.  Unocal’s payments to SLORC, standing alone, are sufficient to 

establish culpable assistance.  See, United States v. Flick, 6 Trials of War 

Criminals Before the Nuremberg Military Tribunals Under Control Council Law 

No. 10, 1, 1217 (1949) (defendant criminally liable as an accessory for knowingly 

providing monetary support to the Nazis). 

 Second, Unocal assisted the commission of forced labor by attempting to 

cover it up.  From the CEO on down, Unocal officials repeatedly denied that 

forced labor was being used on the pipeline or that the Myanmar military was 

using unnecessary force to secure the pipeline, and sought to deflect international 

scrutiny of SLORC’s practices by claiming that Unocal and its co-venturers were 

                                                 
4 However, a defendant will not be heard to object that his conduct did not effect the commission 
of the crime because others would have taken his place if he chose not to participate. S. et al. in 
Furundzija at 224 (citing French military tribunal cases). The fact that assistance could be 
obtained from another source does not negate the culpability of an aider and abettor. Id.   
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vigilantly monitoring the situation themselves. 110 F.Supp.2d at 1299.5  A jury 

could properly conclude that these public denials and obfuscations helped SLORC 

officials to perpetrate their abuses.  By falsely legitimizing SLORC's activity, 

Unocal's statements tended to alleviate the international pressure on SLORC and 

thus contribute to a climate of impunity. 110 F.Supp.2d at 1302-1303 (quoting 

letter from Unocal to City Counsel of New York).6 

Third, Unocal, by publicly staking its international reputation to defend 

SLORC’s conduct on the project, provided moral support and additional 

confidence to SLORC by signaling that (1) Unocal was not serious about ending 

forced labor on the project, and (2) Unocal was quite serious about devoting its 

considerable resources and authority to obscuring the truth in the court of 

                                                 
5 Most notably, Unocal CEO Roger Beach defended the project as follows: 
 

I want to state unequivocally that Unocal does not tolerate human rights violations 
in connection with any of our business activities. It is our policy to only do 
business in countries where we can operate ethically and responsibly. Myanmar is 
no exception. We are monitoring human rights issues in Myanmar very closely, 
both on our own and through continuing dialogue with international 
organizations.  Earlier this year, we conducted two fact-finding missions to 
Myanmar and found absolutely no evidence of human rights violations in 
connection with our natural gas project.   

  
See also 110 F.Supp.2d at 1300. On another occasions, Unocal officials knowingly made false 
assertions that SLORC had not expanded and amplified its usual methods around the pipeline.  
 
6 Unocal's efforts to hide SLORC's conduct on the project could be cuplable assistance even if 
SLORC was unaware that Unocal was providing this assistance.  Tadic Appeal, para 229; 
Prosecutor v. Kordic, para 399. 
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international public opinion.  Each of these signals would tend to embolden 

SLORC in its commission of forced labor.   

 Finally, Unocal officials also provided support and encouragement to the 

military by their presence and conduct at the project site.  The record describes 

numerous visits by Unocal officials (including the CEO and the President) to the 

project site, and an ongoing presence by officials of the project. 110 F.Supp.2d at 

1299, 1300, 1302.  However, there is no evidence in the record that these officials 

ever used this opportunity express outrage at the use of forced labor, or to demand 

that all forced labor immediately cease. As in the Synogogue Case, the presence of 

these high ranking officials could be expected to have had a legitimizing and 

encouraging effect on the perpetrators, and to have conveyed a message of tacit 

approval.  A reasonable jury could readily conclude, based on Unocal’s public 

denials that forced labor was occurring, that Unocal’s fact finding efforts were 

perfunctory at best, and that any “concerns” about forced labor expressed on these 

visits were conveyed with a wink and a nod.  

 In sum, by paying SLORC to work on the pipeline, by publicly denying that 

SLORC committed any human rights abuses in the course of completing  its work, 

and by providing at least tacit support and encouragement for SLORC's activity, 

Unocal assisted SLORC in the commission of human rights abuses.  This 
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assistance directly and substantially affected the commission of the crime and 

therefore is sufficient to establish the actus reus of aiding and abetting. 

 
2. Unocal Acted with the Requisite Mens Rea for Aiding and 

Abetting Liability by Knowingly Assisting in the Commission of 
Forced Labor. 

 

 The Yugoslav, Rwandan, and post-World War II tribunals have established 

that the requisite mens rea for aiding and abetting is knowledge that the act will 

assist the principal in the commission of the crime. Prosecutor v. Furundzija, para 

242 (citing ILC Draft Code);  Prosecutor v. Delalic et. al. (Celibici Case) Trial 

Judgement, para 326; See Zyklon B Case (convicting producers of insecticide who 

sold poison gas to concentration camps knowing that the gas would be used to kill 

prisoners) and United States v. Krauch (I.G. Farben Trial), 8 Trials of War 

Criminals before the Nuremberg military tribunals Under Control Council Law No. 

10, 1081, 1168-72 (1952) (acquitting sellers of poison gas in the absence of 

sufficient evidence that they knew it would be used to murder prisoners). 

Knowledge includes “ a conscious decision to assist," Furundzija par 241, or  

"accept[ing] that such assistance would be a possible and foreseeable consequence 

of [the] conduct." Blaskic Trial Judgment, para 286.   

 Significantly, aiding and abetting liability does not require that the accused 

share the mens rea of the principal. Celibici Trial Judgment, para 328; Furundzija 
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Trial Judgment, para 236.7  In fact, the conduct itself may be perfectly lawful; it 

becomes criminal only when combined with the principal's unlawful conduct. 

Furundzija Trial Judgment, para 243.  So, in the Zyklon B Case, the defendants 

were not accused of intending to kill prisoners at Auschwitz; it was accepted that 

they sought only to sell insecticide for profit. They were nevertheless convicted 

because they knew that their customers intended to use their product for mass 

murder.  Furundzija Trial Judgement, para 238 

  The mens rea requirement of knowledge is well supported by the record. 

Indeed, the District Court found that Unocal knew that forced labor, imprisonment 

and even executions were occurring in the pipeline area. 110 F.Supp.2d at 1306, 

1310. 

 
III.    Unocal is Liable for the Actions of the Myanmar Military in Providing 

Security to Unocal's Pipeline Under General Principles of Vicarious 
Liability and Respondeat Superior 

 
According to the District Court, the Myanmar military was hired to provide 

security for the pipeline and to build supporting roads and infrastructure (including 

helipads).  As part of this cooperation, the military allegedly provided forced labor, 

forcibly evacuated villages, executed certain resistors and took other illegal 

                                                 
7  Nor does it require proof of a common plan or design. Common purpose liability is a separate 
and distinct basis of criminal liability that requires the greater mens rea showing of intent to 
commit the crime or pursue the common criminal design. Tadic, para 229; Furundzija, para 216 
(citing Rome Statute). 
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actions.  As the military's employer and supporter with respect to activities in and 

around the pipeline, Unocal is liable under concepts of vicarious liability even if, 

as the District Court suggested, Unocal did not actively conscript the workers 

itself.   The military's long and notorious history of human rights abuses suggests 

that the resulting abuses in the pipeline area were the reasonably foreseeable 

outcome of Unocal's decision to enter into an agreement with the military to 

'provide security'.  

Vicarious liability and respondeat superior are basic legal concepts common 

to many national laws and enshrined in a variety of international conventions.  The 

principles are thus part of the body of international law by virtue of their status as a 

general principle of law.  See Article 38.I(c) of the Statute of the International 

Court of Justice, 1976 Y.B.U.N. 1052, 59 Stat. 1031, T.S. No. 993 (1945).  

General principles of law are those principles that are widely accepted in domestic 

law and must be recognized by international courts to discharge their function of 

ruling equitably in specific cases.  See Ian Brownlie, Principles of International 

Law, 15-18 (4th Edition, 1990); D. Hunter, J. Salzman & D. Zaelke, International 

Environmental Law and Policy 231-32 (Foundation Press, 1998). 

Vicarious liability is a firmly established legal principle in the United States 

and in other common law jurisdictions.  Under the domestic law of these countries, 

one person who employs another is liable for any damages caused by the 
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foreseeable activities of the second person in carrying out their responsibilities.   

See, e.g., W.P.Keeton, et al, eds. Prosser and Keeton on the The Law of Torts, 5th 

ed. (St. Paul: West Publishing, 1984), at 499 (describing imputed negligence or 

respondeat superior); Restatement (Second) of Agency (1957).  See also British 

Columbia Ferry Corp. v. Invicta Security Service Corp., 1998 A.C.W.S.J. 10691; 

1998 A.C.W.S.J. LEXIS 55970; 84 A.C.W.S.(3d) 195 (1998) (British Columbia 

Court of Appeals holding that an employer is liable for the arson caused by its 

security personnel); P.S. Atiyah, Vicarious Liability in the Law of Torts (London:  

Butterworths, 1967); Bazley v. Curry ([1999] 2 S.C.R. 534, 1999 S.C.R. LEXIS 

134 (1999) (Canada's Supreme Court holding a foundation liable for the sexual 

abuse caused by their employee); Kimmy Suen King-on v. Attorney General, Civ. 

App. No. 100 of 1986, [1987] HKLR 331 (1987) (holding the Hong Kong police 

department liable for the illegal arrest and imprisonment conducted by a Hong 

Kong constable); Johnson & Johnson (Ireland) Ltd. v. CP Security Ltd, [1986] 

ILRM 559 (1986) (Irish High Court holding a security company responsible for the 

thefts perpetrated by the company's security personnel). 

 
Vicarious liability is also common to many civil code countries.  See, e.g., 

Civil Code of Japan, Article 715 ("A person who employs another to carry out an 

undertaking is bound to make compensation for damage done to a third person by 

the employee in the course of the execution of the undertaking…."); Civil Code of 
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Germany, Section 831 (1975) ("A person who employs another to do any work is 

bound to compensate for any damage which the other unlawfully causes to a third 

party in the performance of his work."); Civil Code of France, Art. 1384 (1994) 

(He is liable not only for the damage which he caused by his own act, but also for 

that which is caused by the act of persons for whom he is responsible, or by things 

which he has in his keeping.") 

In general, vicarious liability attaches when the damage is caused by 

activities within the scope of the agency or employment, or is a reasonably 

foreseeable outcome of the employment or agency.  In this case, Unocal came to 

Burma and enlisted the assistance of the military shortly after the brutal 

suppression of pro-democracy movements in Burma began.  As suggested in the 

District Court’s opinion, Unocal's arguments that it did not know about the forced 

labor were 'naïve'.  In short, Unocal knew or should have known that the Myanmar 

military had a record of human rights abuses and by enlisting them for security in 

the pipeline area it was in essence enlisting the military to continue its practices to 

benefit the pipeline.  In this instance, the unlawful activities of the Myanmar 

military were carried out within the scope of the security responsibilities for which 

it was hired.  

The principle of vicarious liability is meant precisely to provide incentives to 

employers and others in position of authority to use reasonable care not to support, 
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facilitate or allow tortuous activity to occur by those people who are working for or 

representing them.  The policies underlying vicarious liability strongly favor 

holding Unocal responsible for its support of the Myanmar military.  Indeed, 

enlisting the very forces that are known to cause human rights violations to provide 

security is exactly the kind of reckless indifference that vicarious liability is meant 

to avoid.  Thus, for example, a security firm that hired an arsonist has been held 

liable for damages caused by a subsequent arson, British Columbia Ferry Corp., 

supra; childcare providers that inadvertently hired a pedophile have been held 

liable for damages caused to sexually molested children, Bazley v. Curry, supra;  In 

this case, Unocal knowingly hired a military notorious for human rights violations; 

it can not subsequently avoid liability simply by claiming it was not present during 

the human rights violations that then occurred.   

Companies who choose to operate so closely intertwined with Third World 

militaries are taking part in exactly the type of dangerous activities for which 

concepts of vicarious and absolute liability were developed.  In situations 

involving ultra-hazardous activities, for example the operation of nuclear powered 

facilities, companies are held absolutely liable.  See, e.g., Vienna Convention on 

Civil Liability for Nuclear Damage, 1063 U.N.T.S. 265, 7 I.L.M. 727 (1963); 

Convention on Third Party Liability in the Field of Nuclear Energy, 956 U.N.T.S. 

251 (1960).  Choosing to operate with a notorious military is a similarly high-risk 
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enterprise, at least for the potential victims of the military’s excesses.  Absolute 

liability should attach for the subsequent damages that occur.  

 
CONCLUSION 

 
 For the foregoing reasons, amici respectfully ask this Court to overturn the 

District Court decision and hold that companies who knowingly assist their 

employees or agents in committing violations of international law can be held 

responsible for the damages stemming from those activities, Accordingly, this 

court should vacate the opinion of the court below, and remand for further 

proceedings. 

Respectfully submitted, 

 

__________________________ 
David Hunter, Counsel for Amici 
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