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The Trans-Pacific Partnership and the Environment:
An Assessment of Commitments and Trade Agreement Enforcement

On October 5, 2015, the White House issued a statement by the President on the Trans-Pacific
Partnership (TPP) agreement claiming that the TPP “includes the strongest commitments on
labor and the environment of any trade agreement in history, and those commitments are
enforceable, unlike in past agreements.”1 This claim itself is unremarkable since proponents of
almost every U.S. free trade agreement (FTA) formed in the past two decades have similarly
promised meaningful and enforceable labor and environmental safeguards.2 Yet the reality of
past U.S. FTA enforcement and the provisions included in the TPP suggest that this agreement,
like those before it, will not guarantee environmental protection.
While past agreements have contained similar enforcement provisions for the environment
chapter, no Party has ever brought a formal case based on the environmental provisions of any
U.S. FTA—despite documented violations. In fact, the only provision related to the environment
used with regularity is Investor-State Dispute Settlement (ISDS), which allows companies to sue
governments for enacting and upholding environmental and other laws. The regular use of ISDS
starkly contrasts the underutilization and ineffectiveness of party dispute settlement or citizen
suit provisions—mechanisms that have the potential to enforce environmental obligations in
FTAs.
The history of U.S. trade agreement enforcement on the environment —or lack thereof—shows
that any minimal gains from new commitments on the environment under the TPP pale in
comparison to the negative human and environmental effects of the commercial and investment
provisions.3
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I.

EXISTING ENVIRONMENTAL COMMITMENTS

In part, the failure of the TPP to include sufficient environmental protections is evident from the
text of the Environment Chapter itself.4 The agreement includes almost no new substantive
obligations, but instead reiterates the Parties’ existing environmental responsibilities established
previously in other multi-lateral and bi-lateral agreements. Moreover, some TPP commitments
on the environment are actually weaker than those included in recent U.S. FTAs.
To wit, the TPP’s Article on Multilateral Environmental Agreements (MEAs) only requires
Parties to “adopt, maintain, and implement” the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES), 5 rather than the seven MEAs listed for
FTA inclusion in the May 2007 bipartisan agreement6 and in accordance with “fast track”
procedures.7 In spite of these obligations, the MEA commitments are not reflected in the text of
the TPP.
The environmental shortcomings of the TPP are not only reflected in what is not in the
agreement, but also, by what is in the agreement—specifically, vague and likely unenforceable
environmental commitments. For example, with respect to the conservation of wild flora and
fauna and the illegal trade of protected species, Parties are only obliged to “combat,” not
“prohibit,” “the illegal take of, and illegal trade in, wild fauna and flora.”8 And, while
commitments under the CITES Convention itself are explicitly recognized, Parties are only
required to “endeavor to implement, as appropriate, CITES resolutions.”9 Furthermore, while
there is a commitment to “combat” illegal, unreported, and unregulated (IUU) fishing practices,10
this obligation lacks efficacy given that Parties must merely “endeavor not to undermine” the
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efforts of Regional Fisheries Management Organizations (RFMOs).11 While the Article on
Marine Capture Fisheries does offer one new substantive commitment in the form of reduced
fisheries subsidies,12 the lack of binding enforcement measures significantly undermines efforts
to promote long-term marine conservation.13
Also significant is the TPP’s failure to even mention climate change. The agreement includes
provisions on transitioning to a low emission and resilient economy,14 but never actually
addresses the underlying issue that is driving this transition. The omission of any reference to the
most severe environmental threat currently facing the TPP Parties or to the relevant objectives of
the UNFCCC is a significant cause for concern given the potential for trade to exacerbate climate
change.
II.

INEFFECTIVE ENVIRONMENTAL ENFORCEMENT OF PAST FTAs

As demonstrated by past FTAs, enforcement provisions do not lead to enforcement in-fact, so the
agreements must include effective enforcement mechanisms to ensure environmental protection.
The TPP, however, lacks such mechanisms. Similar to past FTAs, the TPP includes two potential
enforcement mechanisms in its Environment Chapter: a dispute settlement process available for
Parties to the agreement and a framework for what may become a citizen suit provision.15 Even
though these mechanisms may theoretically offer recourse, their ineffectiveness and
underutilization in other U.S. FTAs, makes it unlikely that the TPP will offer meaningful
recourse in response to environmental harm.
A. DISPUTE SETTLEMENT
Recent U.S. FTAs have included party dispute settlement provisions similar to those in the
TPP,16 which offer parties a mechanism through which they may enforce the agreement,
including the environment chapter.17
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Most U.S. FTAs follow the same steps for parties in a dispute, starting with an initial
consultation. If consultation—or under the TPP, three stages of consultations,18 rather than the
standard two—fails to resolve the dispute, parties may bring their claims before a dispute panel,
which will determine whether a party violated an agreement period.19 If this violation is
confirmed, an implementation period begins, and remedies for non-compliance are available.20
However, no party has ever brought a formal case based on the environmental provisions
of any U.S. FTA21—despite documented violations.
For example, the PTPA22 is considered one of the most environmentally protective FTAs, largely
due to its comprehensive commitments against illegal timber and wildlife trade, and its inclusion
of a Forest Annex, which imposes criminal and civil liability for those who “impede or
undermine the sustainable management of Peru’s forest resources.”23 Although these
environmental obligations in this area are greater than those in the TPP, illegal logging in Peru
remains rampant, and the USTR has declined to request verifications of exports to the U.S. using
provisions in the PTPA Environment Chapter Forest Annex.24 The ineffective enforcement of
environmental commitments under PTPA is largely attributable to the USTR’s broad discretion
to decide whether to enforce.25
In April 2012, EIA and CIEL identified 29 concessions and 77 shipments of timber exported
from Peru to the U.S. in violation of the Forest Annex,26 and called for the USTR to take
appropriate enforcement action. Among its requests, EIA and CIEL urged the USTR to audit
concessions and verify exports from two companies that have historically harvested illegal
timber. Rather than request an audit or pursue other enforcement mechanisms embedded in the

environmental laws through a sustained or recurring course of action or inaction, in a manner affecting trade
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PTPA, the USTR agreed to a five-point action plan with Peru,27 in which the latter nation
expressed its commitment to sustainable forest management,28 but did not assume responsibility
for the illegal timber trade documented in the 2012 Petition. In spite of this action plan, in 2015
the Peruvian government reported legal violations in 93.75% of authorized forest management
operations for timber harvest,29 many of which related to falsified permits and verifications.30
Even though the USTR’s monitoring and reporting on environmental cooperation have improved
in recent years, according to the GAO, it nevertheless lacks key monitoring elements, including
indicators and time frames, and the political will to enforce the environmental obligations of the
U.S. and partner countries made under FTAs.31 As such, it is doubtful that the Parties to the TPP
will ever use dispute settlement provisions in the TPP to protect the environment—even in the
unlikely event that the U.S. and other Parties are able to fully monitor and detect any violations
of the Environment Chapter by the twelve TPP countries.
B. CITIZEN SUIT PROVISIONS
In addition to party dispute settlement, the TPP outlines a framework for a public submission
process, another mechanism intended to enable the enforcement of environmental
commitments.32 Unfortunately, the general outline of the process in the TPP does not include a
factual record, i.e. the only recourse available to citizens who file a submission. In other U.S.
FTAs offering a public submission process, including the North American Agreement on
Environmental Cooperation (NAAEC),33 CAFTA-DR, the PTPA, the U.S.-Colombia Trade
Promotion Agreement, and the U.S.-Panama Trade Promotion Agreement,34 the final factual
record is what drives the public to utilize this enforcement mechanism.
27
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Through what is essentially a citizen suit provision, the public submission process generally
enables any non-governmental organization or person residing in a FTA Party nation to file a
submission35 asserting that a party is failing to implement or substantially enforce its own
environmental laws.36 Under the NAAEC, if the Secretariat determines that there is an assertion
of an environmental harm to the non-governmental organization or person making the
submission,37 the accused Party has an opportunity to respond to the allegation before the
Council of the Commission for Environmental Cooperation (CEC) determines whether the
violation warrants a final factual record. 38
Rarely, however, does this citizen suit process reach this end point. Of the 87 submissions filed
with the CEC alleging failures of environmental enforcement by the Canadian, US, and Mexican
governments39 only 22 claims resulted in factual records, and few have actually had a discernible
impact on the enforcement practices at issue in the initial submissions.40 Moreover, factual
records take an average of nearly 5 years to complete, and several records have not encompassed
the full scope of the enforcement issues raised in the submission.41 In exceptional cases
publication of a factual record has had an effect on enforcement,42 but more often than not, there
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is no improvement in environmental enforcement following a CEC submission and factual
record.43
Under CAFTA-DR, the submission process has been similarly underutilized and ineffective;
since 2007, citizens have filed only 32 submissions, including several that were suspended and
resubmitted.44 Of these submissions, the CAFTA-DR Council has only ordered the production of
three factual records,45 and only one, Marine Turtles Dominican Republic (CAALA/07/001),46
has actually effected change47 by providing data that the Dominican Republic needed to improve
sea turtle protection, and giving the nation the political capital that it needed to develop a
Conservation Action Plan.48
With the exception of this case, however, even reaching the factual record phase of the
submission process has not resulted in meaningful environmental enforcement under FTAs, and
the TPP does not even allow for a factual record. Although the TPP provides general instruction
for the Committee on Environment to review submissions and Parties’ written responses, it is
unlikely that these provisions will have any significant effect on environmental enforcement.
Until the Committee prepares a report on the implementation of the public submission article,
which shall occur no later than three years after the TPP has entered into force,49 any claim of
success will remain unconfirmed. What is evident from the public submission process of the
NAAEC and CAFTA-DR, however, is that even if citizens are able to navigate through the
TPP’s public submission process and the submission receives a timely and unbiased review, the
outcome will have no legally binding effect on the Parties50—and there will be no factual record.
III.

INSTITUTIONAL AUTONOMY ON THE DECLINE

Recognizing that enforcement mechanisms have previously proven ineffective or gone unused
by parties to resolve claims other than those in commercial chapters, U.S. environmental groups
urged Congress to consider a new dispute settlement approach for environmental commitments
in the TPP. One recommendation involved the creation of an “independent body to continuously
monitor countries’ compliance with environmental chapter obligations, report on best-practices
43
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7

and compliance, and bring cases directly to a dispute settlement body if and when it finds noncompliance with environmental obligations.”51 This recommendation is a reaction to the apparent
decrease in independent oversight and loss of institutional autonomy that has undermined
environmental enforcement in past FTAs.
This trend is most evident with respect to diminishing authority and ultimate elimination of the
Secretariat position. 52 Under the NAAEC, the CEC Secretariat is given “explicit and implicit
authority” 53 to act as an independent body and an “international forum” and to exercise
principles of international treaty interpretation.54 Under the newer CAFTA-DR agreement, the
Secretariat for Environmental Matters oversees the citizen submission process, but does not have
broad enforcement authority.55 Meanwhile, in more recent FTAs, like the PTPA, and now the
TPP, the Secretariat position is eliminated altogether, and parties must instead rely exclusively
on the USTR and other domestic enforcement bodies to oversee environmental compliance.
The apparent loss of institutional autonomy raises questions about whether parties seriously
intend to comply with environmental commitments in FTAs. An autonomous body has the power
to use “knowledge brokering, capacity building, negotiation facilitation, and litigation
facilitation”56 to uphold environmental obligations in an FTA. The authority of such institutions
to review citizen submissions, oversee dispute settlement, and facilitate environmental
cooperation, supports unbiased decision-making under the FTA, although, limited independence
has hampered some of these efforts in the past.57 Furthermore, “without an independent
Secretariat, no institution is charged with developing information about the environmental effects
of trade,”58 which are likely to be substantial and wide-ranging considering the TPP’s twelve
countries represent around 40% of the global GDP.
Since these autonomous bodies ensure that the environmental commitments established in the
FTA are not undermined by commercial interests of the parties, the elimination of institutional
autonomy compromises the integrity of the FTA and undermines environmental commitments
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https://www.sierraclub.org/sites/www.sierraclub.org/files/uploads-wysiwig/tpp%20letter%20final_0.pdf.
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made in the agreement. 59 Without an independent oversight body with sufficient autonomy to
enforce environmental commitments and evaluate the environmental effects of the TPP, there is
no guarantee that the commitments made in the TPP will translate into environmental protection.
IV.

ISDS PROVISIONS

The TPP also includes Investor-State Dispute Settlement (ISDS) provisions, allowing investors
to challenge alleged violations of customary international law, investment contracts, and
domestic laws of a party nation and seek compensation for interference with its commercial
interests. Consequently, ISDS presents a major threat to environmental protection and other
policies in the public interest.
Over the past two decades, ISDS has become one of the most frequently invoked provisions of
international trade and investment agreements. By the end of 2014, a total of 608 ISDS claims
had been filed under BITS and FTAs globally, with an average 50 new ISDS claims annually in
recent years.60 The popularity of ISDS among investors, however, is not shared among the
general public, and national governments have become increasingly wary of the provision.61
Specifically, there is increasing concern regarding the economic costs and lack of
accountability62 involved in the process, as ISDS cases often result in millions of dollars in
damages and litigation fees.63 Meanwhile, studies have found that over 50% of ISDS arbitrators
have also acted as counsel for investors in other ISDS cases64 and most agreements lack
substantive conflict of interest disclosure requirements.65 Furthermore, the TPP refers to a “code
of conduct” for panelists, but the Rules of Procedure, which purportedly contain this code of
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Id. at 140.
CEO and Friends of the Earth, Lawyers Subverting the Public Interest: Lobby Group EFILA’s Stake in Investment
Arbitration (Apr. 2015), http://corporateeurope.org/sites/default/files/efila_report-web.pdf; UNCTAD, IIA ISSUES
NOTE: RECENT DEVELOPMENTS IN INVESTOR-STATE DISPUTE SETTLEMENT (ISDS) (May 2013),
http://unctad.org/en/PublicationsLibrary/webdiaepcb2013d3_en.pdf (revealing that approximately 42% of ISDS
cases have been decided in favor of the state, 31% have been decided in favor of the investor, and 27% have been
settled).
61
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Id. Senator Elizabeth Warren has critiqued ISDS as shifting power from American courts to “unaccountable
international tribunals” that enable large multinational corporations to diminish environmental obligations.
63
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http://economyincrisis.org/content/the-eu-sees-dangers-of-investor-state-dispute-settlements-america-needs-to-seeit-too; CEO and Friends of the Earth, supra note 60 (in addition to these economic damages, ISDS has cost nations
significant legal fees; a handful of law firms handle these cases, and rack up average legal fees of over $8 million
per case). Id at 2.
64
D. GAUKRODGER AND K. GORDON, INVESTOR-STATE DISPUTE SETTLEMENT: A SCOPING PAPER FOR THE
INVESTMENT POLICY COMMUNITY, OECD WORKING PAPERS ON INTERNATIONAL INVESTMENT, 46 (OECD pub.
2012), http://dx.doi.org/10.1787/5k46b1r85j6f-en.
65
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deciding”).
60
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conduct, are silent on these issues, and on any others related to ethical guidelines generally
contained within a code of conduct.66
ISDS allows for little public oversight on these issues;67 although there are public disclosure and
transparency provisions in the TPP, the agreement falls far short of what’s needed to protect the
public and environment, as it fails to endorse the transparency rules established by the United
Nations Commission on International Law (UNCITRAL).68 The UNCITRAL rules require that
sufficient information regarding the ISDS proceedings be disclosed to the public in a timely
matter,69 or include a method by which the public can obtain information.70 In addition, the ISDS
provision in the TPP agreement also affords investors additional privileges beyond those
available in previous FTAs, including permitting investors to claim that a Party breached its
minimum standard of treatment obligation by taking “an action that may be inconsistent with an
investor’s expectations,” provided that this is not the sole basis for the claim.71 This provision
rolls-back on the efforts of NAFTA tribunals to narrow the minimum standard of treatment, and
codifies the controversial position that if a host state issues certain assurances or promises
towards an investor and does not follow through, the state may be liable for breach of the
minimum standard of treatment.72
Furthermore, ISDS actions, or even the threat thereof, can roll-back laws protecting the
environment, or even prevent their creation.73 As seen in the 1997 NAFTA case Ethyl
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Corporation v. Canada,74 Ethyl Corporation, a U.S. chemical company, invoked ISDS, claiming
that the Canadian government’s ban on the import and interprovincial transport of MMT, a toxic
gasoline additive containing manganese, a known human neurotoxin and environmental hazard,75
had expropriated the company’s commercial interests.76 After reaching arbitration, the Canadian
government agreed to settle and pay Ethyl Corporation $13 million. Canada was also required to
advertise MMT as safe to human and environmental health, and to reverse the nation-wide
chemical ban.77
Other ISDS cases have similarly resulted in the roll-back of environmental protections and
demonstrated the potential for ISDS to restrict a state’s authority to regulate on behalf of citizen
welfare.78 In the first of two ISDS claims that Vattenfall, a Swedish energy firm, brought against
Germany, the company sought $1.9 billion in damages for permit delays related to the
construction of a coal-fired power plant in Hamburg. 79 In a settlement, Germany agreed to
waive the environmental obligations embedded in Vattenfall’s permits, and waived the
company’s obligations to mitigate the coal-plant’s environmental impacts on the Elbe River.80
The potential for ISDS to undercut state sovereignty and to influence decision-making within a
nation’s public policy-making process81 is not merely hypothetical, this chilling effect has
occurred as a result of previous ISDS decisions. Perhaps the most illustrative of these decisions
is the Metalclad Arbitral case,82 a well-known dispute that arose from the Mexican government’s
refusal to intervene in a dispute between Metalclad and a municipal government over the
construction and operation of a landfill. Fearing the environmental and health impacts of the site,
a municipal government refused to issue the permit that Metalclad needed to construct the
landfill. In addition to awarding the company US$16,685,000 in damages, the Tribunal created a
chilling effect on future conservation by interpreting “expropriation” to include land-use
regulations “which have the effect of depriving the owner in whole or in significant part, of the
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use or reasonably-to-be-expected economic benefit of property.”83 ISDS outcomes and
subsequent chill on environmental regulation distorts the hierarchical relationship that has
traditionally existed between foreign investors and host states. Thus, fearing “legal retaliation for
lost profits,”84 states may simply freeze efforts to advance environmental protection.
As the result of concerns with ISDS, in April 2011, Australia’s Gillard government announced
that it would no longer include ISDS provisions in its trade agreements (the Abbot government
has reverted to including ISDS on a case-by-case basis)85 and roughly six months later, the
President of Korea announced his intent to renegotiate the ISDS provision in the KORUS-FTA
in response to overwhelming domestic opposition.86 This opposition confirms that while there is
a need for greater understanding and awareness of ISDS, there is also a growing recognition that
ISDS does more harm than good for people and the environment.
Contained within the TPP text itself is the implicit recognition that ISDS is capable of promoting
dangerous results. The TPP’s tobacco “carve-out”—the exclusion of the tobacco industry from
the ISDS provision—provides that a “Party may elect to deny the benefits of [ISDS] with respect
to claims challenging a tobacco control measure of the Party.”87 For public health advocates, this
carve-out represents a major victory, yet it should also raise a red flag. With more than $34
billion in ISDS claims under BITs and FTAs currently pending, the economic costs of ISDS are
well known. However, the tobacco carve-out reveals that States are wary not only of these
financial costs, but of the potential costs to citizen health and welfare, despite the so-called
“safeguards” related to laws protecting people and the environment.88
V.
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Whether the TPP will achieve its intended trade-based goals is an open question, but it is
apparent that the agreement will detrimentally affect the environment. Not only does the TPP fail
to include substantial new or ground-breaking commitments, but the enforcement mechanisms
included in the agreement, specifically, party dispute settlement and citizen suit provisions, have
proven either ineffective, or gone unused in previous FTAs with respect to the environmental
obligations of the parties. Furthermore, the TPP creates no obligation to even assess the overall
environmental impacts of the commercial and investment provisions.
Recognizing these trends and the reluctance of the USTR to enforce environmental obligations,
environmental organizations aptly called for Congress to include a provision establishing
independent oversight of environmental commitments. Unfortunately, no such autonomous body
appears in the agreement, so Parties have once again committed to environmental obligations
that will likely go unenforced.
Further threatening to undermine environmental protection is the ISDS provision of the
agreement. Despite its controversial reputation, the U.S. has included ISDS in every FTA it has
signed during the past two decades. The controversy surrounding ISDS is not limited to those
same environmental organizations who called for greater enforcement; rather, governments from
other nations have responded with threats to forego all FTAs featuring ISDS,89 while in the U.S.
the opposition to ISDS has even transcended political lines.90 This concern is warranted, and
should be more widespread given the environmental and economic damage that can result from
ISDS. The TPP should not include a provision that diminishes state sovereignty, rolls-back
environmental legislation, and chills future policy-making.
Instead, the TPP should be opposed in its current form, until it includes more stringent
environmental protections, greater enforcement provisions, and more meaningful recourse for
environmental harm. Only then can the Obama administration truthfully state that the TPP offers
stronger enforceable environmental commitments than any U.S. FTA to come before it.
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