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Box Two

Relevant WTO agreements

GATT 1994 – sets out the basic principles – such as non-discrimination – that apply to the liberalisation

of trade in goods.

Agreement on Sanitary and Phytosanitary Measures (SPS Agreement) – imposes disciplines on the

measures taken by WTO Members to protect against disease, pests and certain other threats to human,

animal and plant life and health. 

Agreement on Technical Barriers to Trade (TBT Agreement) – establishes disciplines on national

standards and technical regulations taken by WTO Members, including certain environmental

regulations and labelling schemes.

Agreement on Agriculture – establishes rules to liberalise trade in agricultural products. Negotiations

are currently underway as part of the  “built-in agenda” to further liberalise trade.

Agreement on Subsidies and Countervailing Measures – establishes disciplines on the types of

subsidies WTO Members can provide. At one time the Agreement included flexible rules governing

environmental subsidies. However, WTO Members failed to renew these in 1999.

Agreement on Trade-Related Aspects of Intellectual Property (TRIPS Agreement) – establishes

minimum standards for the protection and enforcement of intellectual property rights.

General Agreement on Trade in Services (GATS Agreement) – establishes rules and obligations for the

liberalisation of trade in services, such as tourism, energy services, transportation, and education.

Negotiations are currently underway as part of the “built-in agenda” to further liberalise trade and

establish additional international disciplines.

C Legal and Practical Challenges at the MEA-WTO interface

The rules established by MEAs and the WTO intersect in a range of areas. For example, WTO rules
on trade in goods may cover the transboundary movement of genetically modified organisms,
endangered species, hazardous waste, or persistent organic pollutants. WTO rules on intellectual
property can affect biodiversity conservation. WTO rules to liberalise services, such as
transportation, energy and other highly energy consuming services could affect climate change. The
intersection between MEAs and the WTO gives rise to a range of legal and practical challenges.

Two issues in particular have been the subjects of long-standing discussion. The first is the issue of
whether trade measures taken pursuant to MEAs are compatible with the WTO. The second is the
issue of measures regarding non-parties to an MEA, which are designed to prevent benefits flowing
from MEAs to non-parties that have incurred no corresponding obligation. In addition to these, a
number of other trade and environment issues are emerging, which should be discussed in the context
of MEAs, as they have the potential to affect the implementation of existing MEA rules, and the
negotiation of new ones. These issues deserve consideration by officials in MEAs and at the WTO in
conjunction with relevant stakeholders.

1 The WTO-compatibility of trade measures in MEAs 

Despite the central role of trade measures in many effective MEAs, the relationship between trade
measures in MEAs and WTO rules remains unclear. The potential for conflict between WTO
obligations and the use of trade measures in MEAs has been explicitly acknowledged by WTO
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Members.3 At the end of the Uruguay Round the WTO Committee on Trade & Environment (CTE)
was established with a mandate to examine �the relationship between the provisions of the
multilateral trading system and trade measures for environmental purposes, including those pursuant
to multilateral environmental agreements.� The CTE�s mandate also includes making, �appropriate
recommen-dations on whether any modification of the provisions of the multilateral trading system
are required.�

Over its seven years in operation, the CTE has made little progress regarding ways to strengthen and
clarify the relationship between MEAs and the WTO. Moreover, despite proposals by a number of
WTO Members to amend WTO agreements, the CTE has offered no recommendations to modify the
rules of the trading system or other measures to address the tensions between the WTO and the use
of trade measures in MEAs. As a result, a number of WTO agreements continue to raise questions
about the use of trade measures in MEAs.4

Until greater legal certainty is achieved, the use of trade and trade-related measures in MEAs will
likely remain underdeveloped and MEAs that include trade measures will be inadequately
implemented. MEAs and the policy-makers responsible for them must take the initiative to develop
frameworks for the use of trade measures in MEAs and co-operate with the WTO to establish an
overarching framework to define and promote a long-term mutually supportive relationship.

2 MEA measures regarding non-parties 

First and foremost, trade measures in MEAs exist to influence the behaviour of their parties.
However, trade-related measures are often designed to influence the behaviour of non-parties as well.
They provide a means to compensate against any competitive advantage gained by non-parties at the
expense of parties taking on environmental obligations. Trade measures create incentives for non-
parties to join MEAs and eliminate leakage by reducing the extent to which non-parties gain a
competitive advantage by not joining.5 Such measures are often essential for maintaining the integrity of
the MEA. However, the extent to which these measures are consistent with WTO rules is unclear, even
in those cases where membership in an MEA exceeds membership in the WTO.

The potential for a WTO dispute between WTO Members, one of which is a non-party to the MEA,
over a measure contained in an MEA has, arguably, increased. This argument is based on the
decisions by some powerful States not to join key conventions such as the Convention on Biological
Diversity, the Biosafety Protocol, the UN Convention on the Law of the Sea, or the Kyoto Protocol.
While the WTO has stated a preference for multilateral solutions to environmental problems, it remains
unclear whether trade measures involving non-parties to an MEA are consistent with the WTO.6

3 Applying the precautionary principle under MEAs

In addition to these two issues, there are a number of other issues that require careful consideration
by environmental policy-makers and civil society. The precautionary principle is a cornerstone of
many MEAs and of much national environmental policy. Nevertheless, it is not well regarded by the
trade community. Indeed, there is a debate in some segments of the trade community about the role
of, and limits to, the precautionary principle and how �science-based� WTO rules might be used to
ensure that it does not inhibit trade.

The tension between the precautionary principle and trading interests is particularly evident in the
interaction between the Biosafety Protocol and the WTO�s Agreement on Sanitary and Phytosanitary
Measures (SPS Agreement).7 On one hand, the Biosafety Protocol provides a framework to ensure
that its parties can adopt precautionary measures to control the transboundary movement of living
modified organisms. On the other hand, the SPS Agreement places constraints on the measures that
WTO Members may take to do so.
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This debate suggests that there is a risk that the WTO SPS Agreement could be used by some
countries to interfere with the full implementation by others of the Biosafety Protocol. Without active
involvement of environmental policymakers in the debate, the precautionary principle may be
undermined. An enhanced dialogue between the trade and environment communities is necessary to
ensure that in cases of scientific uncertainty the precautionary principle continues to be a legitimate
tool to guide policies that will promote sustainable development.

4 Ensuring that intellectual property rights support the implementation of MEAs

Properly tailored, intellectual property rights can support the successful implementation of MEAs. If
set at an appropriate level and administered under the right conditions intellectual property rights can,
among other things, facilitate the transfer of environmentally sound technologies or provide
incentives for the conservation of biological diversity. However, there is some concern that the
system of intellectual property rights established by the WTO�s TRIPS Agreement might undermine,
rather than promote, these and other environmentally supportive goals.

Intellectual property rights are especially relevant to the United Nations� Convention on Biological
Diversity (CBD) and in particular its regime on benefit sharing from genetic resources and its
requirements to protect local and indigenous knowledge. These CBD objectives could be undermined
by the provision in the TRIPS Agreement requiring WTO Members to provide intellectual property
protection over certain genetic resources (Article 27.3(b)). The TRIPS Agreement requires the
granting of intellectual property rights but includes no requirement to ensure that the benefits of
genetic resources are shared with source communities and countries. Some developing countries have
suggested amendments to the Agreement to address this problem, but these proposals have been
opposed by a small number of more powerful WTO Members.

Similarly, some developing countries have raised the concern that the TRIPS Agreement may limit
access to environmentally sound technologies. Although the Agreement includes �the transfer and
dissemination of technology� as one of its key objectives (Article 7), it is unclear that its provisions
promote this objective. Rather, some provisions in the Agreement might actually help to consolidate
control over technology. India, for example, has noted that intellectual property rights have played a
role in limiting its access to technology to implement the Montreal Protocol and, more generally, that
the high cost of technologies imposes an undue burden on the economies in developing countries.8

In response to these problems, some developing countries have called for a new working party on
technology transfer at the WTO.

It is essential that tensions between the TRIPS Agreement and MEAs are resolved, since they threaten
to thwart the full development and implementation of the CBD and other environmental instruments.
Arguably, the TRIPS Agreement, as the more general agreement on intellectual property rights,
should be interpreted and applied in light of the CBD, which places intellectual property rights in a
specific context. In addition, the CBD should continue to strengthen its work on ensuring a
supportive relationship between intellectual property rights and biodiversity conservation.

5 Services and  MEAs

WTO rules on trade in services � embodied in the General Agreement on Trade in Services (GATS)
� may also intersect with objectives and rules of certain MEAs.9 Although these linkages remain
largely unexplored, preliminary analysis suggests that the successful implementation of MEAs may
be affected both by services liberalisation, and by GATS disciplines governing the trade in services.
Services liberalisation may affect the implementation of MEAs in a number of ways. For example,
liberalising tourism services may affect biodiversity (CBD); liberalising transportation or energy



services may aggravate global warming (United Nations Framework Convention on Climate
Change); and liberalising waste management and disposal services may affect the transboundary
movement and disposal of hazardous wastes (Basel Convention). Impacts on the operation of MEAs
resulting from services liberalisation may be positive, negative or both. Regardless, potential impacts
should be carefully examined by policymakers, if future services negotiations are to minimise
negative impacts and maximise contributions to sustainable development.

New rules negotiated under GATS to govern trade in services may also constrain the domestic
environmental policies and measures that are available to implement MEAs. For example, future
disciplines to ensure that certain regulations related to services are �not more burdensome than
necessary to ensure the quality of the service� (Article V.4) could result in a review of national
measures to implement MEAs by the WTO�s dispute settlement mechanism. Such a review might
entail addressing questions such as: What kind of regulations relating to carbon sequestration (for
example, Clean Development Mechanism-related regulation of engineering, construction,
installation, monitoring, accounting, testing, or consulting services) would be �not more burdensome
than necessary� � according to the WTO?

To ensure that MEAs and the GATS are mutually supportive, governments should examine areas of
overlap as part of the mandated assessment of the GATS. This assessment should be conducted with
input from national environmental policy-makers and MEAs and should include avenues for public
participation.10

6 Other issues

Two additional issues have been discussed as part of the broader trade and environment debate and
are relevant the discussion on the relationship between MEAs and the WTO.

The first of these is the discussion over �like-products� and �process and production methods�
(PPMs). The WTO�s non-discrimination obligations prevent Members from discriminating between
�like products�. The distinction between which products are �like� and �unlike� is important for
environmental regulations, which often seek to distinguish between similar products on the basis of
their environmental impacts. The question of whether an importing country can ban a product from
an exporting country on the basis of how it is produced is unclear. In the past, GATT panels have not
allowed such distinctions on the basis that they can potentially undermine trade and interfere with the
sovereignty of exporting countries. On the other hand, many in the non-governmental community
argue that governments should be able to discriminate between products on the basis of how they are
produced in the exporting country.

While this issue has not arisen directly in the context of an MEA, it is relevant because it affects the
types of rules that an MEA can employ to achieve its objectives. Indeed, a number of MEAs
encourage states to consider environmentally sound processes, including those in foreign countries.
For example, the Basel Convention prohibits certain waste exports unless disposal in the foreign
country occurs in an environmentally sound manner. Despite recent decisions by the WTO�s
Appellate Body, it remains unclear to what extent environmental measures based on the �process and
production methods� of imported products are consistent with the WTO.11

A second issue is the impact of WTO rules on ecolabelling and related information-based measures.
These measures are important instruments that can be applied to achieve environmental objectives.
Moreover, they are encouraged or required by several MEAs.12 The consistency of many such
measures with WTO rules is unclear.13 This lack of clarity arises in particular from the WTO�s
Agreement on Technical Barriers to Trade (TBT Agreement), which applies to technical regulations
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including �marking and labelling requirements� (Annex 1). There is general agreement among
Members of the WTO that the TBT Agreement applies to ecolabelling programmes that address
product characteristics (as well as PPMs that are reflected in the finished product). However, there
is no agreement that it also applies to labelling aimed at �non-product related PPMs� (ie, labelling
related to how a product was produced). Likewise, the extent to which the TBT Agreement�s Code
of Good Practice covers voluntary ecolabelling initiatives is unclear and the subject of dispute. In
light of this, the scope of the TBT Agreement should be clarified. To the extent that any international
oversight is needed, MEAs such as the CBD and the Framework Convention on Climate Change
(FCCC), may offer a more appropriate framework for addressing issues of ecolabelling and related
information based measures than the WTO.

D Recent developments and proposals

Discussions concerning the relationship between trade and environmental instruments must be
considered in light of recent developments, a number of which have been positive. For example, the
establishment at the WTO�s Ministerial Conference in Seattle of a working group on biotechnology,
which could have interfered with the Biosafety Protocol negotiations, was averted. In addition, the
negotiations of the Biosafety Protocol and the POPs Convention, both of which contain trade-related
measures, have been successfully concluded. And UNEP and MEA Secretariats have become more
engaged in interacting with the WTO to find synergies between the trade and environment agendas.
However, within the WTO progress has been slow. The CTE has failed to develop political consensus
on the relationship between WTO rules and MEAs. A number of papers have been submitted to the
CTE, but discussions have not moved forward significantly. This is in part due to the position
adopted by some developed countries that no formal WTO recognition of MEAs is required. Some
developing countries also continue to fear that MEAs could interfere with trading opportunities.

Nevertheless, three recent submissions by WTO Members to the CTE merit particular comment.
First is a paper submitted by Switzerland, which acknowledges the risk that national implementation
of trade-related measures in MEAs may be declared WTO-incompatible by a WTO adjudication
body.14 In response to this risk, the paper identifies two options: 1) amending GATT Article XX or
adding Article V bis to the WTO Agreement to clarify WTO-MEA relationships; or 2) adopting an
interpretative decision. Given the practical and political difficulties with the first option, Switzerland
favours an interpretative decision. Such a decision would aim to ensure mutual support between
MEAs and the WTO clarifying that each body of law should focus on its primary area of competence
and pay appropriate deference to the competence of the other. Under this approach, the WTO would
have competence to assess whether a trade measure is arbitrarily discriminatory or protectionist,
while an MEA would have competence to determine the legitimacy of the environmental objective
and the proportionality and necessity of any trade measures.15

The second submission is a paper offered by the European Community (EC), which identifies the
need to confirm that the WTO and MEAs are equal bodies of law.16 It further proposes the
development of mechanisms to accommodate specifically mandated measures in MEAs. For
example, it suggests reversing the normal burden of proof in disputes so that those measures in
MEAs would be presumed to be WTO-compatible unless they are shown to be otherwise. The paper
also calls for strengthening the informal dialogue between MEAs and the WTO to prevent disputes
from arising and for the WTO to develop, in co-operation with UNEP and MEA secretariats, a �code
of conduct� on the use of trade measures in MEAs. This contribution from the EC raises a number
of questions. For example, how will non-specific measures be dealt with? Is it appropriate for the
WTO to take a lead in developing a �code of conduct�, or should this be undertaken within the
specific context of each MEA? Further information is required before it will be possible to judge this
proposal fully on its merits.
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A third submission of note was made by New Zealand.17 This proposal encourages clear drafting of
trade measures in future MEAs, as well as robust dispute settlement systems. It suggests that those
proposing the use of trade measures in MEAs should first enter into bilateral consultations with
affected parties in order to develop �first best� solutions to deal with the environmental problem
(rather than trade measures). It further suggests the creation of an informal mechanism to explore the
relationship between MEAs and the WTO. Such a mechanism would include the WTO, UNEP, MEA
secretariats, NGOs, and industry. While greater co-operation among stakeholders is desirable, this
contribution seems to be motivated by a desire to protect the trading system from the impact of
MEAs rather than finding an accommodation based on synergies. The discussion of �first-� and
�second-best� solutions is an oversimplification of the variety of, and rationale underlying, trade
measures in MEAs. Indeed, a number of these trade measures address problems caused by trade. For
example, the Convention on International Trade in Endangered Species of Wild Flora and Fauna
(CITES) employs trade measures to address trade-related threats to endangered species.
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III Improving coherence between trade and
environmental policies, rules and
institutions

Each of the proposals discussed above acknowledges the importance of enhancing coherence
between trade and environment policy, rules, and institutions. Increased policy coherence can help
reduce the complexity of international negotiations; increased rule coherence can support smooth
national implementation; and increased institutional coherence � for example in the area of capacity
building � can help increase the effectiveness of MEA secretariats in support of the implementation
of their respective agreements. This section identifies both legal and practical approaches to
increasing coherence.

A Legal basis for clarifying the MEA-WTO relationship 

Governments should take firm legal steps to clarify the relationship between MEAs and the WTO.
Without stronger guidance, the relationship between WTO agreements and MEAs will remain
unclear. This could inhibit the implementation of existing MEAs and the negotiation of new ones. It
can also threaten to overburden the WTO�s dispute settlement mechanism with cases that are better
dealt with in the context of an MEA. Switzerland�s proposal provides a legal basis for clarifying the
relationship between MEAs and the WTO. An unambiguous statement or interpretative note by the
WTO would be useful, not least because existing international rules on treaty conflicts fail to provide
clear answers.

International law provides some guidance on treaties relationships. However, these rules are
ambiguous and may lead to uncertain or conflicting results.18 In many cases, treaties do not
themselves identify how a conflict should be addressed. For example, WTO agreements do not
explicitly identify how they relate to MEAs. Nor do MEAs generally provide clear guidance on their
relationship with the WTO.19 Similarly, other rules on treaty conflict provide little guidance. One
such rule holds that where two treaties are on the same subject matter the �later in time� treaty prevails
over the one earlier in time. However, this rule does not appear to address the timing of a decision
taken by the governing body of a treaty that creates a trade-related environmental measure and is
therefore not helpful in this context.20

Nevertheless, two additional principles of international law may be useful in clarifying the MEA-
WTO relationship. The first is a rule of customary international law � lex specialis � whereby more
specialised treaties prevail over more general ones. Trade-related measures taken pursuant to MEAs
are often more specific than the general rules of the WTO (such as non-discrimination). In a number
of cases MEAs apply specific measures to specific categories of products in specific contexts.
Arguably, this principle lends considerable support to MEA provisions and could form an element of
a legal accommodation between MEAs and the WTO.

A second relevant principle of international law is the presumption against conflicts, which has been
applied by the WTO Appellate Body in a number of cases. Under this principle, WTO rules could be
interpreted and applied in a manner that supports the implementation of MEAs. For example, most
trade-related environmental measures in MEAs fall within the scope of the GATT general exceptions
in Article XX(b) and (g), which should be interpreted in a manner that preserves consistency with
MEAs. In addition, MEAs could operate as �international standards� to be referred to in the
application of several WTO Agreements.
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While these rules may offer some support for trade-related measures in MEAs, uncertainty remains.
Unless governments provide clear direction, the WTO�s dispute settlement mechanism � as opposed
to negotiators acting on behalf of democratically elected governments� may be left to make important
decisions about the coherence of international economic and environmental law. WTO Members
should therefore adopt a legal clarification of WTO rules, in order to ensure coherence between the
WTO and MEAs.21

B Practical approaches to enhancing MEA-WTO relationships

In addition to a legal clarification of the MEA-WTO relationship, there are a variety of practical steps
that can be taken to enhance the relationship between MEAs and the WTO.22 These practical
approaches arise at a number of points along the spectrum of designing, implementing and enforcing
international trade and environmental law and policy, including: 1) undertaking sustainability
assessments of the linkages between trade, environment and development; 2) negotiating the rules;
3) implementing the rules; and 4) setting up and using mechanisms for compliance, enforcement and
dispute settlement.

1 Sustainability assessment – defining challenges and opportunities 

A more detailed understanding of the impacts of trade liberalisation on the environment and
development, and of environmental and social measures on trade, is urgently needed. In the trade
context, sustainability assessments � ex post and ex ante � of the impacts of trade liberalisation and
trade rules on the environment and development provides an important tool for building policy at
national and international levels that supports sustainable development. The results of sustainability
assessments can help policy-makers understand the potential impact of liberalisation and help them
negotiate outcomes that represent their nation�s best interests from an economic, environmental and
social perspective. To best influence negotiations, sustainability assessments should be undertaken
early enough in the process to allow for the modification of trade provisions or design appropriate
environmental or social policies to accompany the trade measure or agreement. In particular,
examination of how trade liberalisation affects environmental resources covered by MEAs � such as
fisheries, forests and genetic resources � is required to help trade and environmental policy makers
develop integrated policy packages that support a coherent relationship between MEAs and the
WTO.

In addition to formal sustainability assessments, new mechanisms to promote co-operation and
information sharing among MEAs and the WTO should help to increase coherence. MEAs and the
WTO all compile extensive information on their respective systems. Efforts to combine this
information, both in relation to specific issues and more generally about macroeconomic and
environmental trends related to sustainable development could yield a clearer picture of trade and
environment linkages, and help countries implement their obligations in the most effective and
mutually supportive way.
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D Enhancing co-operation between trade and environment
officials

Achieving progress on these legal and practical approaches will require greater co-operation between
trade and environment officials at all levels. At the national level, realising synergies will yield more
efficient implementation of both regimes, as well as the crafting of more integrated positions in
international fora. Improved co-operation will, in many cases, require new national procedures and
mechanisms including: more regular meetings between trade, environment and development
ministries; inter-ministerial meetings ahead of major international meetings; ensuring national
environmental reporting requirements include a trade element; and new inter-ministerial committees
for policy integration between trade and environment. Interaction between officials should include
mechanisms for consultations with relevant stakeholders.

At the international level, enhanced co-operation and co-ordination is required between trade and
environment secretariats. The effort of UNEP, MEAs and the WTO secretariat is welcomed, however
further progress is needed. For example, the formal applications of the CBD to become an observer
at the WTO Committee on Agriculture and in the TRIPS Council have still not been granted, despite
the CBD�s legitimate interest in these areas.

The linkage between efforts at the national and international levels also presents opportunities for
better co-ordination. Greater participation of non-trade officials should occur in multilateral trade
discussions and negotiations, including the CTE. While trade officials often participate in national
delegations to MEA negotiations, environment officials are rarely present at WTO negotiations.

E Counterbalancing the CTE – the contribution of MEAs and UNEP

While the WTO has undertaken extensive discussions on the trade and environment linkage, less
discussion has occurred in the context of many MEAs. Redefining the trade and environment debate
and ensuring that environmental issues are considered in future trade negotiations will require a
concerted effort by environmental policy-makers to change this balance.

Among other things, MEAs should take greater initiative in seeking to create multilateral consensus
on the relationship between their rules, and those contained in current and proposed WTO
Agreements, with the goal of identifying synergies and avoiding potential conflicts. One
disadvantage facing the environmental community is the lack of any single forum (to parallel the
WTO�s Committee on Trade and Environment) in which environmental policy-makers can
collectively discuss MEA-WTO relationships from an environmental perspective. A first step
towards addressing this deficit is to increase communication between MEA secretariats on shared
trade issues, and to increase discussions on trade in MEA Conferences of Parties. In addition, to
minimise the chances that environmental disputes are brought to the WTO, MEAs should continue
their efforts with UNEP to strengthen their compliance and dispute settlement mechanisms.
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1 Sustainability assessments of trade measures and agreements
are an important tool for integrating environmental and
development concerns into trade and investment policies.
See Balanced process, balanced results Sustainability
Assessments and Trade. Gland, Switzerland, October 2001.
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Environmental Agreements Resolving Uncertainty and
Removing the WTO Chill Factor. Gland, Switzerland,
November 1999.

3 See, Decision on Trade and Environment, adopted by
Ministers at the Meeting of the Trade Negotiations
Committee in Marrakesh on 14 April 1994, in Final Act
Embodying the Results of the Uruguay Round of Trade
Negotiations, GATT Doc. MTN/FA (15 Dec) 1993 reprinted
in 33 I.L.M 136 (1994).

4 The extent of concern about the WTO-consistency of trade
measures will depend on the kind of trade measure identified.
At least four categories of measures may be identified. First
are those measures that are multilaterally agreed and apply
compulsorily between all parties to the Agreement. In these
cases, a dispute would likely be best resolved in the context
of the MEA, and may not default to the WTO.
A second category includes those instances where the trade
measure is such that Parties have the option of not adhering
(eg an amendment to the treaty, such as that of the Basel
Convention banning the transport of wastes from OECD
countries to non-OECD countries � see http://www.unep.ch/
basel/pub/basics.html#quest.) or of entering reservations
(eg as in CITES listings of endangered species, so as not to
be bound by the regulation or restriction of trade in those
species). Would these trade measures be considered
sufficiently multilateral for the WTO? So far, this remains
unclear.
A third and more difficult category for the WTO are �non
specific� trade measures taken pursuant to MEAs. Several
MEAs raise the possibility of parties taking trade-related
measures to fulfil their objectives, without actually
specifying these trade measures. This is consistent with the
format of many MEAs, whereby obligations of result are
stated, leaving parties the discretion to choose the most
appropriate implementing measures. Examples of these
measures may be found in the Convention on Biological
Diversity (CBD) and the Framework Convention on Climate
Change (FCCC). Article 8(l) of the Convention on Biological
Diversity does not contain the term �trade�, but calls for the
regulation of processes and activities that adversely affect
biodiversity, which implicitly may include cases of
international trade. In the case of the Framework Convention
on Climate Change, a non-specific measure may
be a border-tax adjustment aimed at offsetting any
competitive disadvantage arising out of carbon taxes aimed
at meeting that treaty�s emissions reduction targets. Another
example might be the use of labelling schemes for products
made from processes that emit low levels of greenhouse
gases (See Article 3.5,which is the only article in the
UNFCCC providing guidance on the
use of trade-related measures).
Finally, there are MEA trade measures that fall into a grey

Endnotes

area somewhere between specific and non-specific measures.
These are measures where some degree of multilateral
approval under MEAs is discernible for taking non-specific
measures. For example, Article XIV(1)(a) of CITES, allows
Parties to take stricter domestic measures than those
expressed in the treaty. This provision has been the basis for
imposing collective sanctions against Italy and Thailand for
breaching the treaty. Another example is Article 23(3) of the
Agreement for the Implementation of the Provisions of the
UN Convention on
the Law of the Sea of 10 December 1982 Relating to the
Conservation and Management of Straddling Fish Stocks
and Highly Migratory Fish Stocks authorises parties to
adopt regulations

� to prohibit landings and transshipments where it has
been established that the catch has been taking in a
manner which undermines the effectiveness of
multilateral fisheries conservation and management
measures on the high seas.

This formulation suggests that Port States have considerable
discretion in interpreting and applying this provision.

5 Examples of measures regarding non-parties include 1)
the restrictions on trade with non-parties in ozone depleting
substances in the Montreal Protocol on Substances that
Deplete the Ozone Layer, and 2) the requirement of the Basel
Convention on Hazardous Wastes that trade in waste can only
occur with non-parties if a bilateral or regional agreement is
concluded that provides for disposal in an environmentally
sound manner.

6 Non-parties to an MEA may file a complaint in the WTO. In
such a case, the WTO would be required to hear the dispute
and to apply the WTO rules. Recent WTO cases have
interpreted Article XX � especially the chapeau � as
restricting the extent to which countries may use trade
measures to pressure other countries to change their
environmental policies. Indeed, the Appellate Body in the
Shrimp case stated that, �the policy goal of a measure at
issue cannot provide its rationale or justification under the
standards of the chapeau of Article XX.� (Paragraph 149). A
softening of this stance may be evident by the latest ruling on
the Shrimp dispute. In a complaint launched by Malaysia that
the United States is not implementing the
WTO Shrimp ruling, the WTO Panel stated:

The Appellate Body Report [in the Shrimp case] found
that, while a WTO Member may not impose on
exporting Members to apply the same standards of
environmental protection as those it applies itself, this
Member may legitimately require, as a condition of
access of certain products to its market, that exporting
countries commit themselves to a regulatory programme
deemed
comparable to its own...

After recognising that such a requirement may result in a
distortion of an exporting country�s environmental priorities,
it stated that, �As Article XX of the GATT 1994 has been
interpreted by the Appellate Body, the WTO Agreement does
not provide for any recourse� in such a situation. This may
go some way in permitting MEA measures that are aimed at
non-Parties. However, reliance on the vagaries of case law
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will not provide sufficient legal security for MEAs. Rather, a
clear political statement should be made that eliminates WTO
disciplines on MEA trade measures aimed at influencing the
policies of other countries. Such disciplines are inappropriate
in cases where there is a multilateral consensus to address a
global environmental problem. Debates over the design and
use of such measures therefore needs to take place within
the framework of the
MEA concerned.

7 Concerns also arise in relation to invasive species, as they
are addressed in ongoing discussions in the CBD. The
solution may lie in Article 3 of the SPS Agreement, which
expresses
a presumption of consistency if a Member is applying
international standards. Since the CBD is beginning a process
to examine how to deal with invasive species, the SPS
Committee should defer to it as the more specialised body to
address these issues. Similarly, the SPS Committee should
recognise that
the Biosafety Protocol sets forth the �international standards�
as regards the trans-boundary movement of living
modified organisms.

8 See, Communication from India (WT/GC/W/147). See also
Kumar N., Technology Generation and Technology Transfers
in the World Economy Recent Trends and Implications for
Developing Countries, United Nations University Discussion
Paper Series, 1997; and The UNDP Human Development
Report 2000 (noting that �(i)t is estimated that industrialized
countries hold 97% of all patents, and global corporations
90% of all technology and product patents�, p84.

9 As part of the multilateral trading system, the GATS builds
on the basic principles of non-discrimination, market access,
and transparency. However, unlike the GATT, the GATS
adopts a
so-called �hybrid approach� to these obligations. For
example, the GATS disciplines on national treatment (Article
XVII) and market access (Article XVI) only apply in the
specific services sub-sectors and modes of supply that a
Member agrees to liberalise. The other two of the GATS
main disciplines, most favoured nation treatment (Article II)
and transparency
(Article III), by contrast, adopt the traditional GATT
approach and apply generally to all services sectors.

10 Discussion on these issues is also underway in the CTE,
where under Agenda item 9 the WTO Secretariat has been
asked to conduct a literature survey on the environmental
impacts of services liberalisation with a focus on tourism,
transport, energy and the environmental services sector.
While these efforts are to be welcomed, it is crucial to
conduct a comprehensive assessment of trade in services and
its liberalisation in
the Council on Trade in Services (CTS), the main services
negotiating body, to ensure that any results are adequately
fed into the negotiating process.

11 The Appellate Body in both the Shrimp and Asbestos cases
made statements relevant to the PPM debate. It seems from
the Shrimp case, that Article XX will, in principle, permit
PPM-based measures as long as these satisfy the
requirements of Article XX. Similarly, the Asbestos ruling,

by providing more information
on the test applicable to Article III:4, has encouraged some
commentators to state that PPM measures are allowed under
Article III. The extent to which this is true remains to be
seen
in future decisions. Nevertheless, the Appellate Body�s
move
to clarify WTO rules is to be welcomed.

12 For example, the Biosafety Protocol will likely require
labelling of all products containing certain types of living
modified organisms. The PIC Convention requires that
certain listed chemicals and chemicals banned or severely
restricted in a party�s territory are, when exported, subject to
information requirements that ensure adequate information
with regard to
the risks and/or hazards to human health or the environment,
taking into account relevant international standards (Article
14.2). In addition, exporting parties may require chemicals
subject to their environmental or health labelling
requirements in their territories, also be labelled when
exported (Article 14.3).

13 The experience under the GATT/WTO with eco-labels is, at
best, mixed. In the first Tuna-Dolphin case, the panel stated
that labelling was permissible because it did not interfere
with the right to sell, did not confer a government
advantage, and applied to all countries. However, in 1992,
considerable controversy erupted in the GATT Council as a
result of legislation adopted
in 1992 by Austria that required labelling of products
produced from timber from tropical countries and
established a voluntary quality mark for timber from
sustainably managed forests. Malaysia and Indonesia, the
two largest exporters of tropical timber, threatened trade
retaliation in protest. Austria de-escalated the controversy by
withdrawing the mandatory labelling requirement and by
extending the voluntary
programme to timber from all types of forests.

14 WT/CTE/W/139
15 In a later paper, Switzerland also suggests that the

implementation of MEA trade-related measures could be
subject to WTO scrutiny, to ensure that such measures do
not constitute arbitrary or unjustified discrimination or a
disguised restriction on international trade. See,
WT/CTE/W/168.

16 WT/CTE/W/170.
17 WT/CTE/W/162.
18 See Article 31 of the Vienna Convention on the Law of
Treaties.
19 A number of MEAs refer to the relationship with other

international agreements. These provisions, however, often
raise as many questions as they answer. The CBD, for
example, suggests that rights and obligations under other
rules of international law are not affected, unless their
exercise �would cause a serious damage or threat to
biological diversity� (Article 22(1)). The Cartagena
Protocol, similarly, includes somewhat unclear preambular
statements on the relationship between the Protocol and
other international agreements.

20 For example, the Third meeting of the Conference of the
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Parties of the Basel Convention decided to amend that
Convention so as to prohibit the movement of hazardous
waste from OECD countries to non-OECD countries. The
Basel Convention amendment comes later than the adoption
of the Uruguay Round, although the adoption of the Basel
Convention itself, which contains other trade measures,
precedes the Uruguay Round. Since the Vienna Convention
on the Law of Treaties refers to a priority of �treaties�, rather
than �measures�, the decision may not benefit from the �later
in time� rule.

21 For further information on amendments required to
encourage coherence between TRIPs and CBD, pls refer to
WWF and CIEL�s Joint Discussion Paper on �Biodiversity
and Intellectual Property Rights: Reviewing Intellectual
Property Rights in light of the Objectives of the Convention
on Biological Diversity�, March 2001.

22 See �Background note on improving synergies and mutual
supportiveness of Trade and Environment Rules: the role of
MEAs and UNEP�, presented at the UNEP sponsored
meeting
in collaboration with the MEAs, UN Palais des Nations,
23 October 2002.

23 The use of savings clauses in MEAs is a relatively recent
development, and is now regularly promoted by countries
that wish to preserve their right to challenge at the WTO.
There are, however, a number of reasons to doubt their
appropriateness. First, they fail to achieve the goal of
reducing uncertainty; a single clause that affirms the integrity
of existing international law cannot address the numerous
and complex questions about how MEAs and WTO rules
relate in specific instances. Second, savings clauses may
deny MEAs equal status with WTO rules. In a dispute, a
complaining party may use a savings clause to justify
recourse to WTO dispute settlement procedures, rather than
to those in a MEA. Third, savings clauses may limit the
effective implementation and enforcement of the MEA.
Questions of coherence with WTO rules have arisen during
the implementation of a number of international agreements.
Finally, by failing to precisely define the competencies of the
WTO and MEAs, savings clauses may overburden the WTO
with contentious non-trade issues.

24 Other MEAs also include provisions relating to technology
transfer. Although the CBD process has not yet focused as
extensively on the transfer of technology mandated by that
Convention, it also provides an instructive reference to
intellectual property rights. The CBD requires the transfer of
technologies relevant to the conservation, sustainable use,
and environmentally benign use of genetic resources. Article
16(2) calls for the transfer of technology to developing
countries, on �fair and favourable terms, including on
consensual and preferential terms where mutually agreed...�
Recognising
the potential of IPRs to affect how this obligation is fulfilled,
Article 16 (2) goes on to state that:

In the case of technologies subject to patents and other
intellectual property rights, such access and transfer
shall be provided on terms, which recognise and are
consistent with the adequate and effective protection of
intellectual property rights.

Thus, the CBD may provide another framework for an
approach to intellectual property rights in technology transfer
that can operate in concert with the TRIPS Agreement.

25 There are a number of specific issues for which better
coordination on data collection and management would yield
mutually supportive outcomes. More systematic information
is required to trade and products that are associated with
environmental damage (such as domestically prohibited
goods, hazardous chemicals, and endangered species). For
example, the CITES Secretariat has expressed interest in
coordinating with other international organisations in the
collection and management of data concerning legal and
illegal flows in the 4000 animal species and over 30,000
plant species listed under that convention. Co-operating with
the WTO and other organisations to assess the implications
of trade on wildlife would help CITES to achieve its goal of
ensuring that international trade in specimens on wildlife
does not affect the survival of species. The CITES Secretariat
has also noted the need for MEA Secretariats to increase
their comprehension of WTO rules, and to learn more about
the economic dimension of environmental issues, and the
potential negative effects that a deregulated trade system may
have on the environment.

26 See, the joint UNEP-WTO paper entitled Compliance and
Dispute Settlement Provisions in the WTO and Multilateral
Environmental Agreements, (WT/CTE/W/189), at para. 116,
(stating, �The latest discussions in the context of MEAs have
emphasised a strengthening of compliance with international
environmental law. Developing more elaborated compliance
systems is considered important to fully implement
international legal instruments. This would be one way to
enhance the effective implementation of MEAs, and to
prevent MEA-related disputes from arising in the WTO
dispute settlement system. Another way to reduce potential
tension between the two regimes, and enhance
implementation of WTO Agreements by less well resourced
developing countries, could be to put less focus on judicial
settlement of disputes, and more on mediation and
conciliation combined with technical assistance and capacity
building for implementation. A combination of these options
could help realise synergies and constitute an important
source of enhanced mutual supportiveness between the trade
and the environmental systems.�)

27 Article 5 DSU.
28 Increasing understanding of compliance and dispute

settlement systems will benefit both trade and environment
communities.
It is in the interest of both to ensure that MEA-related
disputes remain out of the WTO, a point emphasised by the
1996 CTE Report to the Singapore Ministerial Conference.
To the extent that disputes do arise, input by MEA
secretariats into relevant WTO disputes will help panels fulfil
their obligations to undertake an objective assessment of the
matter (Article 11 DSU), and to clarify the provisions of
WTO Agreements in accordance with customary rules of
interpretation of public international law (Article 3 DSU).






