(BIEL.

A CENTER FOR INTERNATIONAL ENVIRONMENTAL LAW DRAFT IssuE BRIEF
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Introduction

Export Credit Agencies (ECAs) are major players in
mternational trade and investment, providing state backing for
large-scale business transactions that span the globe. ECAs,
however, suffer from senous deficiencies, such as lack of
transparency and monitoring procedures, problems involving
corruption and accountability, and most importantly, the detri-
mental character of many ECA-supported projects to the
environment and social fabrics of developing countries.! A
global ECA reform campaign has been actively raising the
need to ensure that the activities of ECAs are consistent with
and subservient to the goals and policies of sustainable devel-
opment.?

Such ECA reform goals relating to sustainable devel-
opment encompass not only reforms with respect to environ-
mental protection and transparency, but also human nghts,
debt, corruption, and military expenditures. Also encom-
passed in the broad framework of sustainable development is
the need to control export subsidies, which negatively affect
the market share and terms of trade for developing countries.
In this ambit, efforts to discipline export subsidies in the
World Trade Organization (WTO) have faced the additional
hurdle placed by provisions included in its Swubsidies Agreement,
which provide an exemption from subsidies disciplines to
ECA practices compatible with the OECD _Amangement> A
focus on the OECD _Arrangement and its links to the WTO,
particularly in light of ongoing negotiations on the subject at
the WTO and of upcoming negotiations on the OECD
Arrangement, may prove relevant in evaluating options to intro-
duce further disciplines and sustainability considerations to
the lending practices of ECAs.

This report attempts to shed light on the activities of
ECAs and to clanify the practice of export credits, including
their significance for the multilateral trading system. The
report places export credits in the context of the World Trade
Organization (WTO), its Subsidies Agreement, and the Doha
Development Agenda. Subsequent sections explore the
OECD _Arrangement on ECAs, a “gentleman’s agreement’ aim-

ing at controlling the ECASs’ financial practices, and its relation
to the WTO Subsidies Agreement. Substantive discussion of this
relationship addresses the Bragil—Canada Aircraft cases, a
long-lasting conflict at the WTO concerning export credits,
which is relevant to the OECD _Amuangement and ECAs. Some

concluding notes include issues of special concern to develop-
ing countries regarding ECA practices.

What are

ort Credit Agencies?

Export Credit Agencies and Investment Insurance
Agencies, commonly referred to as ECAs, provide governr
ment-backed loans, guarantees and msurance to corporations
seeking business opportunities in developing countries and
emerging markets.' Their mandate is to promote their own
countries’ exports and foreign investments. ECAs can be
organized as stock corporations under prvate law and then
endowed with the mandate to handle credit guarantees of
their respective government. In such cases, the relationship
can be compared to a trusteeship; Examples include
Germmany’s® and France’s® ECA. ECAs can also be plain pub-
lic agencies, established by law, such as the U.S. EX-IM Bank’
and the Brtish Export Credit Guarantee Department®. ECAs’
main fields of activities include:

Export credits, typically provided by ECAs either directly as
a loan, with repayment terms generally from 2 to 10 years, or
mdirectly as insurance or a guarantee provided by an ECA to
support a commercial loan. Export credit insurance covers
two types of risk — commercial and political. The former
refer to the buyer’s own ability to pay for the goods delivered,
the latter to dangers arising out of country-specific problems
such as the cancellation of an import license, war, or the pre-
vention by the authorities in the buyer’s country of the trans-

fer of the foreign exchange required to pay the supplier.

Investment insurances cover the political risks connected to
an investment overseas, 1.e. against losses in the host country
due to expropration, war, confiscation or nationalization,
mconvertibility of profits or dividends, or transfer mability of
currency. [See Box 1 on the following page.]

The OECD’s Role

The Organization for Economic Co-operation and
Development (OECD), an inter-governmental organization,
think tank, and monitoring agency, whose mandate is to pro-
mote economic cooperation among its members,** is and has
been one of the two major international platforms for ECA
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Box 1

With almost 8 percent of global annual world trade covered, the amount of business transactions supported by Export Credit|
Agencies outweighs, by far, the amount of development aid, traditional private investment, and other cash flow from developed to devel-
oping countries. This renders ECAs a major player in international economic transactions. The following graph depicts the value of busi-
ness covered by the 51 members of the Berne Union, the largest international forum of ECAs, and contrasts this value with the resource

flows from OECD countries’ and the World Bank:
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A year in numbers: In 2001, ECAs covered US$ 455 billion worth of business transactions with export credit insurance and US$

ECA funding focuses on large-scale projects such as mining,
port of the sale of weapons and military equipment. Among the non-OECD countries that receive most funding are Brazil, China, Iran,
Saudi Arabia, Venezuela, Nigeria and the Philippines®. Some of the projects that ECAs specialize in entail high risks that might discour-

B export credit insurance

B World Bank Lending

O total net resource flows from
OECD countries to developing
countries and countries in
transition, comprising private
investment and official aid.

from OECD countries equaled US$ 190.7 billion, World Bank lend-

oil drilling, road and dam construction, power plants, and the sup-

meetings, information exchange and negotiations.”” The
OECD Trade Directorate maintains the Export Credit Group
(ECG), a semi-annual forum where technical financial issues
are dealt with and negotiation positions are prepared. The
other OECD group on export credit issues is the annual meet-
ing of the ‘Participants to the Amangement ** which is usually
reserved for difficult, large-scale, and occasional political
issues. Since the largest part of the business transactions cov-
ered by ECAs worldwide accrues to ECAs of the OECD
countries”, the decisions adopted by the ECG and the
Participants to the 4rangement are crucially important for the
analysis of ECAs as such.

ECAs have confronted mounting NGO and govern-
mental pressure during the 1990s, as the lack of developmen-
tal, social and environmental standards in ECA practices have

2

made headlines. It became apparent that after international
finance mnstitutions such as the World Bank and the IMF have
begun to consider the social and environmental implications
of their practices,” purely profit-oriented ECAs were thwart-
mng many developmental goals, while financed in the same
way, ie. with taxpayer money. This resulted in the untenable
situation that one part of taxpayer money fostered sustainable
development while another part frustrated it.

The U.S. EX-IM Bank started to push for adoption of
common environmental, social, and transparency standards in
1994, because it feared that its own relatively high thresholds
might place it at a competitive disadvantage with other major
ECAs. The 1997 Denver G7 Summit Communiqué backed this
mitiative by declaring:
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“Governments should help promote sustainable prac-
tices by taking environmental factors into account
when providing financing support for investment in
infrastructure and equipment. We attach importance
to the work on this in the OECD, and will review
progress at our meeting next year.”

In response to international pressure, in 1998 the
OECD adopted a “Statement of Intent on Officially
Supported Export Credits and the Environment”. Because
the United States raised environmental standards as a compet-
itiveness issue, negotiation of the common environmental
guidelines was not placed at the OECD Environmental Policy
Committee, but instead at the OECD ECG. Negotiations
proceeded at a very slow pace. In 2001 the OECD arrived at
a common policy, the “Draft Recommendation on Common
Approaches on environment and officially supported export credits:
Revision 6” (Rev.6), which laid down provisions for screening
and classifying projects. The United States, however, blocked
consensus on the Common Approaches because it neither (1)
required public disclosure of project information before a
decision was made; nor (2) compliance with a single set of
technical standards. Rev.6 thus remained a mere de facto agree-
ment, which the 28 other members of the ECG subsequently
agreed to implement voluntarily.

Negotiations continued at the OECD ECG, and in
October 2003 a draft Rev.8 was considered by the ECG. Civil
society organizations around the world expressed concerns
that this revised draft did not address significant issues regard-
ing, inter alia, transparency and consultations, scope, applicable

standards, and accountability and compliance mechanisms.”
Preliminary reports indicate that the ECG agreed on draft
Common Approaches,* with Parties voting up or down on 21
November 2003.

The WTO And Its Links With Export Subsidies

Founded in 1995, the World Trade Organization’s
(WTO) primary mandate is to provide the common institu-
tional framework for the conduct of trade relations among its
146 Members in matters related to agreements that make up
the WTO. Among other matters, WTO agreements cover
trade in goods (GATT?), services (GATS?) and trade-related
intellectual property issues (TRIPS#). The WTO also has a
mandate in the area of subsidies (ASCM®), which contains,
among other things, disciplines on export subsidies that seri-
ously impact on ECA practices.

The WTO-covered agreements spell out the structural
principles of the multilateral trading system, such as non-dis-
crimination and the prohibition of quantitative restrictions.
The Dispute Settlement Understanding (DSU)* provides the

framework for the settlement of disputes among Members,
including remedies in cases of non-compliance generally
equivalent to the injury sustained. The DSU further judicial-
izes earlier — more diplomatic - practices of dispute settlement
by including, inter alia, a formal appeals process, faster imple-
mentation, and clear timelines.

During the last years, developing countries have — with
little success - pushed for remedying the imbalances in the
agreements, including in the ambit of special and differential
treatment. These are provisions that exempt least developed
and some developing countries from the tight rules of the
WTO agreements and allow for longer transition periods in
which these countries can adjust their laws and economies.
One of the matters under discussion is the ASCM, which
includes S&D provisions yet to be fully clarified and imple-
mented.”

The Agreement on Subsidies and Countervailing
Measures

The WTO Agreement on Subsidies and Countervailing
Measures (ASCM)* entered into force in 1995 builds upon and
refines the pre-WTO framework on subsidies. The GATT
1947 treatment of subsidies (Articles VI and XVI) was con-
troversial and all but exhaustive (due to policy disputes
between the USA and the EC). Subsequently, a Subsidies Code
was agreed upon in the Tokyo Round (1979), but it avoided
tackling some of the crucial and controversial issues, such as
the definition of a subsidy.

The ASCM intends two things: first, it seeks to disci-
pline the use of subsidies, and second, it regulates the actions
countries can take to counter the effects of subsidies. A first
action that a country affected by subsidies can take is the
imposition of countervailing duties on the border, if such
subsidized imports are causing material injury to its domestic
industry of like products. A second alternative exists for a
country whose exports are being impeded or displaced, either
in third-country markets by subsidized exports from another
country, or in the markets of the subsidizing country, in the
form of a formal challenge of such subsidies before the
WTO'’s dispute settlement body.* These actions are available,
however, only in cases of prohibited or actionable subsidies,
as examined below.

As to the subsidies disciplines, the ASCM offered for
the first time a definition of “subsidy”. Pursuant to Article
1.1 ASCM, a subsidy exists whenever: (i) a financial contribu-
tion is made; (ii) by a government or any public body within
the territory of a Member; (iii) which confers a benefit. The
Agreement contains a list of the types of measures that rep-
resent a financial contribution, including grants, loans, equity
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infusions, loan guarantees, fiscal incentives, the provision of
goods or services, the purchase of goods. A financial contri-
bution by a government is not a subsidy, however, unless it
confers a “benefit.”

The disciplines set out in the Agreement only apply to
“specific” subsidies, i.e. subsidies available only to an enter
prise, industry, group of enterprises, or group of industries in
the country that gives the subsidy. Further, the Subsidies
Agreement distinguishes between two categories of subsidies:

Prohibited subsidies® are subsidies that are either con-
tingent upon export performance or upon the use of
domestic over imported goods;

- Actionable subsidies* are subsidies applied by one WTO
Member which cause adverse effects on the interests of
another Member. These subsidies are subject to challenge,
either through multilateral dispute settlement or through
countervailing action.

Also domestic production subsidies may qualify as
actionable subsidies and thus be subject to challenge under the
ASCM if they cause serious prejudice by impeding or displac-
ing exports to a third country, or to countervailing duties
under domestic law if they cause injury to the domestic indus-
try of an importing country. Countervailing duties may only
be charged after the injured country has conducted a detailed
investigation on whether the product or service in question is
being subsidized or not and on how this subsidy is damaging
its economy, subject to strict procedural rules.

The ASCM grants special and differential (S&D) treat-
ment to developing countries, mainly in the form of pro-
longed phase-out terms and restrictions on the use of pre-
sumptions on serious prejudice.® The ASCM grants particular
differential treatment to least developing countries, which are
exempt on the prohibition on export subsidies.*

The ASCM is currently under review in the context of
the Doha Development Agenda. Although some progress
was expected from the WTO Cancun Ministerial, lack of con-
sensus among WTO Members on other matters, including pri-
marily agriculture and the “Singapore issues”,* led to the pre-
mature closing of the meeting. Although some work has con-
tinued after Cancun, debate and uncertainty over the mandate
of relevant WTO Committees has further obscured progress
on the ASCM negotiations. Among the issues tasked:

Clarification on the countervailing duties (CVD) regime’s
key terms, problems in calculating the amount of subsidies,
shortcomings in CVD review options in the case of proce-
dural mistakes, and the excessive use of the provisions on
resort to facts available®;

- Provisions on transition periods for certain subsidy pro-
grams and their extension for another 8 years;

- A proposal to allow certain subsidies with “legitimate
development goals™.

The OECD Arrangement

The OECD Arrangement on Guidelines for Officially
Supported Export Credits® (hereinafter “The Arrangement™) was
drafted in April 1978 by the major export credit providers. It
intends to provide an institutional framework for the orderly
use of publicly supported export credits relating to exports of
goods and/or services and to financial leases with a repay-
ment term of two years and more. The Arrangement also
addresses tied aid® by establishing country and project eligibil-
ity rules, validity periods, and certain restrictions. The
Arrangement does not cover military expenditures and agricul-
ture,*r and provides special terms for power plants and for
nuclear power plants.2 As the Arrangement can only be
ascribed the status of a “gentleman’s agreement”* implemen-
tation of its guidelines is by peer pressure, self-regulation and,
above all, extensive exchange of information aided by the
OECD electronic On-Line Information System (OLIS)“.

Generally, the Arrangement aims at preventing ECAs
from competing on the basis of financial conditions attached
to export credits. The Arrangement, therefore, places limita-
tions on the terms and conditions of export credits that ben-
efit from official support, such as minimum premium bench-
marks for seven country risk categories,® maximum repay-
ment terms, “ and minimum interest rates.# According to the
Arrangement, ECAs should provide no more than 85 percent of
the total financing for a particular transaction# These finan-
cial terms are reviewed and may be changed at the semiannu-
al meetings of the participants in the Arrangement® Within
these limits, certain derogations and deviations from the
guidelines are possible®, subject to prior discussion and/or
notification procedures.

There are currently 10 participants to the Arrangement:
Australia, Canada, Czech Republic, the European Community
(comprising its 15 member states), Korea, Japan, Norway,
New Zealand, Switzerland, and the United States. Hungary
and Poland are observers. There is an annual plenary gather-
ing at the OECD headquarters in Paris, attended by ECAs and
their respective country’s finance ministry representatives.

The Arrangement can be understood as a cartel-like,
price-fixing mechanism, where the largest lenders of export
credits establish limits on competition, in terms of the inter-
est and premia fees, to prevent running substantial losses, and
thus to avoid risking intensified scrutiny by their own nation-
al parliaments or governments. It is an agreement by the rich-

4 THE CENTER FOR INTERNATIONAL ENVIRONMENTAL LAW



idil 155Ut DIICI == INuvEllivel, £Zuvuo

est countries in the world, and therefore its provisions are tai-
lored for their needs.

Although interests rates and repayment terms have
clear implications for project finance, the sustainability dimen-
sions of the Arrangement have not been addressed systemati-
cally. The fact that nuclear power plants are allowed longer
repayment terms, and that agriculture and military expendi-
tures are excluded from the Arrangement’s scope, raises serious
questions as to the Arrangement’s impacts on sustainable devel-
opment. Under the ASCM (described below), generally only
special and differential (S&D) treatment for developing coun-
tries allows for exceptions to subsidies disciplines. If the
Arrangement is to continue to enjoy a “safe haven” under the
ASCM, its contributions to sustainable development should
be measurable, such as for example through incentives to
renewable energy.

How Does The Arrangement Relate To The ASCM

The relationship between the OECD 1978 Arrangement
and the WTO 1995 ASCM is established by item (k) of Annex
I to the ASCM, which addressed export credits and was inher
ited from the 1979 GATT subsidy code. Annex | provides an
“illustrative list of export subsidies” which are prohibited
according to the ASCM™ Item (k) prohibits:

- Export credits at rates below those which the governments
granting them actually have to pay for the funds so employed

Government payments of all or part of the costs incurred
by exporters or financial institutions in obtaining credits, in
so far as they are used to secure a material advantage in the
field of export credit terms.

Thus item (k) basically requires ECAs not to provide
services below market-level. With this exigence, item (k) has
serious implications for current ECA practices, since such
export credits are granted precisely because of the kind of risk
and transactions for which private capital markets will not
provide credit on the same terms.

Item (k) also includes a *“safe haven” clause, which pro-
vides that an export credit practice that is in conformity with
the interest rate provisions of an international undertaking,
in which at least 12 ASCM members have been participating
as of 1 January 1979, is not considered to be a prohibited
export subsidy. (The OECD 1978 Arrangement is the only
international undertaking that fits the description, and this is
not by coincidence). Item (k) also provides that as long as an
export credit practice of a country not member to the OECD
Arrangement follows the Arrangement’s rules concerning interest
rate provisions, it shall not be considered a prohibited export
subsidy under the ASCM.

It is remarkable that the “safe haven” clause exists only
in terms of interest rate provisions of export credits, and not
in terms of other supporting measures, % such as export guar-
antees,® risk premia,* and “matching”® This means that
export credits that fulfill the interest rate provisions of the
Arrangement are automatically exempted from the general pro-
hibition of export-related subsidies®, while the other support-
ing measures, even if they adhere to the Arrangement provi-
sions, are subject to ASCM disciplines.

Item (k) has been on the negotiating table of the Doha
Development Agenda. Developed countries aim towards an
extension of the possibilities to grant subsidies. The EC has
tabled a comprehensive proposal® to extend the “safe haven”
clause to other forms of export financing, such as the afore-
mentioned export guarantees, risk premia, and matching. This
does not find the approval of developing countries® whose
benefit of such an extension would be negligible. At the same
time, developed countries push towards a tightening of S&D
rules, particularly in regards to S&D’s temporal limitations.
Needless to say, not only the desire to “tighten” S&D rules,
but even existing rules, are not suitable for developing coun-
try needs, which in their turn aim towards clarification of
investigation procedures® and flexibility to waive their ASCM
obligations in economically turbulent times.®

Item (k) provides a safe haven for the Arrangement and
*“a successor undertaking which has been adopted by those
original Members.” This provision is not interpreted in a uni-
form way. Developed countries apply the “evolutionary inter-
pretation”, meaning that subsequent amendments of the
Arrangement are comprised by the safe haven clause®, while
many developing countries emphasize that, “when Members
agreed to incorporate the interest rate provisions of the
Arrangement, they incorporated the provisions that were in
place at the time the Marrakesh Agreement was signed”;? in
other words, that amendments to an existing “undertaking” are
not comprised by the safe haven. The discussion on the mat-
ter is far from settled.

Another important link between the WTO trade rules and
export credits is established by item (j) of Annex I of the
ASCM, which prohibits governments from providing export
credit guarantee or insurance programs at premium rates
which are inadequate to cover the longterm operating costs
and losses of the programs. Item (j) thus requires a break-
even management of an export credit scheme in the long
term. It has to be emphasized that the Arrangement constitutes
an exception exclusively from item (k), and that measures that
would be captured by item (j) do not benefit from the safe
haven clause.
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The Brazil — Canada Aircraft Cases

The Brazil — Canada Aircraft Cases are a series of disputes over
subsidies granted by these states’ governments to their respec-
tive aircraft industries. It has been one of the longest conflicts
in the history of the international trading system, and the
amount of retaliation ranks among the highest ever in the
WTO. While the substance of the issue concerns aircraft, the
tensions have spilled over into other trade areas, souring bilat-
eral relations and distorting the dispute towards a question of
national icons. Both companies involved, Canada’s aircraft
manufacturer Bombardier and the Brazilian corporation
Embraer, are huge enterprises in their respective countries,
with tens of thousands of employees, and are of crucial
importance for external trade/exports. Both companies have
long received official and unofficial government support
through various channels at different levels, including through
ECAs, the disentanglement of which has been a painful and
tiresome process in the wake of the dispute before the WTO.

An Overview of the Substance of the Dispute:

1. Initial Panel Reports

The initial claim was raised by Canada, which in June 1996
requested consultations with Brazil before the WTO Dispute
Settlement Body (DSB) regarding subsidies granted by the lat-
ter to its regional aircraft industry. These subsidies were being
granted in the form of interest rate equalizations and direct
export financing® through the Brazilian ECA Programa de
Financiamento as Exportagdes (PROEX). Canada deemed these
subsidies to be inconsistent with Article 3 of the ASCM and
Art. XVI of the GATT 1994 and requested their immediate
withdrawal. In March 1997, Brazil responded and presented
counter-claims® regarding the numerous Canadian subsidies
mechanisms, among which were:

- Export Development Canada’s (EDC) equity infusions into cor-
porations specially established to facilitate the export of air
craft, and EDC loan guarantees for exported aircraft;

- Support from the Canada Account (an EDC-managed
account for which the Government assumes the risks) to
Canadair and de Havilland, both aircraft manufacturers, owned
in whole or in part by Bombardier;

- The impending sale to Bombardier, by the Government of
Ontario, of its investment in de Havilland, another aircraft
manufacturer, on other than commercial terms.

In July 1998, the DSB established one panel to hear
Canada’s claims and another panel to hear Brazil’s claims. The
Panel Reports were released simultaneously on April 14, 1999.
The key points in the Report of the Panel (WT/DS46/R)®

requested by Canada were:

- PROEX interest rate equalization payments on Brazilian
regional aircraft exports are prohibited export subsidies;

- Brazil failed to comply with certain of the conditions of
Article 27.4 ASCM [on S&D treatment]® and therefore could
not enjoy S&D treatment as a developing country.

Brazil’s status as a developing country and its non-mem-
bership in the OECD Arrangement were decisive in the Panel’s
finding. Brazil argued that its export subsidies did not confer
a ‘material advantage’ on the recipient, which would have been
a necessary condition for the subsidy to fall under the prohi-
bition of item (k) of Annex I ASCM. In Brazil's view, this
subsidy merely offset the disadvantage of not being able to
participate on the same terms as the OECD Arrangement par-
ties. Brazil’s arguments were rejected.*’

The Panel requested by Brazil ruled in its Report
WT/DS70/R,® inter alia:

EDC assistance to the Canadian aircraft industry in the
form of export subsidies is consistent with the ASCM. (Brazil
had contested its compatibility “as such”);

- Canada Account debt financing since 1995 for aircraft export
is inconsistent with ASCM Atrticles 3.1(a) and 3.2;

- Technology Partnerships Canada (TPC) assistance to the
Canadian regional aircraft industry is inconsistent with ASCM
Articles 3.1(a) and 3.2;

- The sale of de Havilland from the Government of Ontario
to Bombardier is consistent with the ASCM.

2. Appellate Body Reports

Brazil appealed WT/DS46/R and both parties
appealed WT/DS70/R. Mostly, the Appellate Body (AB)
confirmed the findings of the panels in its reports.® In par-
ticular, three findings may prove to be relevant and important
for future disputes involving ECAs: one concerns the burden
of proof problem in cases where one party refuses to disclose
data; the second addresses the relationship of the ASCM with
the Arrangement, and the third deals with the relation between
the terms “benefit” in Art. 1.1 ASCM and “material advan-
tage” in item (k) of Annex | ACSM.

Re the burden of proof, the AB stated” that Brazil
did not provide enough evidence in order to establish a prima-
facie case for inferring (because of lack of counter-evidence)
the incompatibility of Canada’s subsidy measures with the
ASCM. In other words, Brazil could not prove that EDC
measures conferred a “benefit” to the aircraft industry, main-
ly because Canada refused to disclose any information.
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A substantive part of ECA activities takes place
behind closed doors, numbers and figures remaining secret.
Subsidies that are prohibited under the ASCM are difficult to
challenge if the defendant refuses to disclose data. The AB
confirmed in the present report that, still and all, the burden
of proof rests with the plaintiff, and that if the defendant
completely refuses cooperation, the Panel may, but is not
obliged to, draw negative inferences from this refusal. In the
words of a developing country commentator:

“The rules of the WTO agreements on subsi-
dies etc, have been written in such a manner as
to enable the practices of industrialized coun-
tries to continue. And panel and Appellate
Body rulings have complicated the problem of
developing countries in challenging these; by
first having to establish prima facie, the ‘facts’
of the subsidy practices of the other side (hid-
den in most cases, through complicated and
secretive practices, with evidence invariably in
the possession of the other side that can be
withheld under arguments of commercial
secrecy).”™

Re the relation between the ASCM and the OECD
Arrangement. Brazil tried to establish the relevance of the
OECD Arrangement as a benchmark for determining whether
a subsidy measure conferred a “benefit” on the recipient, in
the meaning of ASCM Article 1.1(b).” Brazil argued that while
the Arrangement provides for a maximum repayment term of
ten years, the Canadian repayment term of 16.5 years goes
“beyond the outer bounds of ‘normal’ commercial practice””
and therefore constitutes a “benefit”. Canada opposed this
view, finding it “unacceptable to define the standards of con-
sistency with a WTO agreement by reference to criteria estab-
lished by an organization outside the WTO, over which most
WTO Members have no control or influence”™. Because of a
procedural error by Brazil,> the Appellate Body did not
address this issue.

Re the terms “benefit” and “material advantage”.
A related matter was dealt with in the Report on the case orig-
inally brought by Canada against Brazil’, issued on the same
day, 2 August 1999. The question dealt with the interpretation
of the term “material advantage” in the context of item (k).
The AB stated:

“We believe that the OECD Arrangement can
be appropriately viewed as one example of an
international undertaking providing a specific
market benchmark by which to assess whether
payments by governments, coming within the
provisions of item (k), are ‘used to secure a
material advantage in the field of export credit
terms’.””

Thus the AB envisaged the Arrangement as a benchmark
for the term “material advantage” in the context of item (k),
but not for the term “benefit” in the context of Article 1.1.
ASCM. The Panel Report WT/DS222/R™ rejected a submis-
sion where Brazil” demanded that exclusively the Arrangement
be used to determine a “benefit”. This Panel’s rejection noted
that this case involved sufficient counter-evidence, so that the
exclusivity demanded by Brazil could not be upheldz
Whether this means, that as such, the OECD Arrangement can
never be used as a benchmark for the term “benefit” is not
entirely clear and awaits clarification in future disputes.

Further Development of the Brazil—Canada Aircrafts Dispute

Both countries refused to withdraw the subsidies that
were deemed to be illegal. Then in August 2000, Canada
received permission to take countermeasures (within the
meaning of Art 4.10 ASCM) against Brazil from an
Arbitrator, which found that Brazil had not complied with the
Panel and AB decisions. Canada has not resorted to such
action as of yet (November 2003).

Then in March 2001, Brazil again attempted to discipline
Canadian subsidies and requested another panele. The principal
points of complaint were that:

- Canada has not implemented the Report of the DS70
Panel;

- Canada Account has provided a credit of over $100 million
to Air Wisconsin and credits to other major airlines and man-
ufacturers, thus constituting a breach of Art. 1 and 3 ASCM
thereby;

- EDC and 1Q (Investissement Québec, a Quebec export credit
program) “as such” and “as applied”, are violating Articles 1
and 3 ASCM.

The new Panel upheld in its Report® three out of ten
Brazilian complaints, rejecting the other seven. Particularly,
the claims asserting the incompatibility of the EDC and 1Q
programmes “as such” with the ASCM were rejected. The
Panel emphasized that it had been judicially established “over
the years”®, that only those programmes that require a viola-
tion of the GATT/WTO rules “could be found to be incon-
sistent with those rules”.** The Panel reasoned that EDC and
IQ programs do not mandate the conferral of a benefit and,
hence, subsidization and can therefore not be inconsistent
with the ASCM, “as such”.

The result of this finding is that ECA practice as such is
not at odds with the ASCM. As long as an ECA adheres to
the Canadian model by, above all, not mandating the conferral
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of a benefit but rendering it discretionary, it minimizes the risk
of being declared incompatible with the ASCM.

This time, Brazil received the authorization from an
Arbitrator to initiate countermeasures after Canada refused to
withdraw the offending subsidies.® Like Canada, Brazil has
not resorted to such measures, and the Parties seem as far as
ever from a mutually satisfactory solution.

Export Credits & Trade — Key concerns of Developing
Countries

A principal concern for developing countries is their
exclusion from the OECD Export Credit Arrangement. As stat-
ed above, item (k) in Annex | to the ASCM enables the
Arrangement members to maintain export credits under certain
conditions, exempting them from the general prohibition on
export subsidies. Theoretically, developing countries can ben-
efit from this exemption, too, if they apply the minimum
interest rates required. This possibility, however, bears three
important drawbacks:

Developing countries rarely have the economic power to com-
pete in their ECA policies with OECD countries, if operating
on the same terms.

The overall costs of granting export credits remains more
expensive for developing countries due to their lower credit
ratings in international financial markets. Hence, Brazil’s
unsuccessful attempt to offset this downside through lower
interest rates.®

Being attached to the provisions of the Arrangement without
being able to influence future amendments means that nation-
al legislation could suddenly become WTO inconsistent
because of such changes to the Arrangement introduced by the
OECD members without any participation of developing
countries.’” (This argument notwithstanding the ‘evolutionary
interpretation’ debate discussed above).ss

If developing countries cannot, or do not want to apply
the interest rate provisions of the Arrangement, Article 27.4
ASCM forces the phase-out of their export credits. Thus, the
“safe haven” clause in item (k) protects the OECD countries’
capital markets, and market share, by forcing middle-income
developing countries (e.g., Malaysia or Brazil, countries which
pose the biggest competitive threat to the Arrangement mem-
bers) to terminate this kind of subsidy policy.

Further concerns:

Among the issues that, from the developing countries’
viewpoint, should be addressed in the course of further nego-

tiations are problems widely known to be connected to ECASs,
such as:

Transparency of transactions — as already mentioned,
ECAs often refuse to disclose data on a large scale, leaving
many negative consequences of their activities unknown to
the broad public.

. Combating corruption — many international trade and
investment transactions with developing countries involve
bribing officials to the detriment of rule of law and eco-
nomic well-being.®®

- Sustainability — many export credits are being issued for
economically unsound projects that impede social and cul-
tural development and entail irreversible environmental dam-
age;go

- Arms trade and export credits — estimates differ, but at
least GBE 420 million worth of annual defense exports are
being supported by the British ECA alone’.

Conclusions

Export Credit Agencies are collectively the largest
sources of public financial support for foreign corporate
investment in, and trade with, the developing world. Their
activities, having remained undisclosed for a long time, have
become publicly known in recent years and therefore subject
to mounting scrutiny by their respective governments, inter-
national organizations, and civil society groups. While being
involved in a substantive part of international economic rela-
tions, ECAs are bound by few or no environmental, social,
and cultural guidelines, which often has adverse effects on the
recipient country’s sustainable development. The Three
Gorges Dam project in China and the Russian Sakhalin 11 ven-
ture are only two recent examples of ongoing ECA-backed
undertakings with catastrophic consequences for local com-
munities and the environment.

However, the times they are a-changin’. Recent devel-
opments are hallmarked by very slow, but at least perceivable
improvement of ECA standards concerning sustainability.
The creation of complaint-driven compliance mechanisms in
Canada’s and Japan’s ECAs, the revision of the OECD
Common Approaches, individual ECA's initiatives to implement
environmental assessment procedures® and the EX-IM Bank’s
relatively elaborated environmental guidelines® constituting
examples of decision-making towards slightly more responsi-
ble use of resources and economically and socially sounder
projects. These developments are largely the result of a glob-
al ECA campaign that has placed pressure on ECAs’ home
governments and on the OECD.
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Recently, ECA activities have entered an area of inter-
national scrutiny within the legal framework of the WTO, fac-
ing the fact that their activities are regarded as subsidies, and
thus subject to the disciplines of the subsidies regime. As the
WTO Dispute Settlement Body (DSB) decisions in the
Brazil/Canada Aircraft disputes indicate, only those ECA prac-
tices that conform to the OECD Arrangement may benefit

from certain exemptions to ASCM disciplines. These DSB
decisions, together with ongoing negotiations on the ASCM
in the Doha Round, as well as upcoming negotiations on the
OECD Arrangement, open several windows of opportunity
for civil society and for countries concerned about the sus-
tainability implications of ECA practices.
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