


such technologies.  In addition, the EU proposal leaves 
out the balancing statements outlining the basis public 
interest objectives of the treaties.  It also omits the 
language in the agreed statements to the treaties ensuring 
that countries can extend their existing exceptions and 
limitations to digital content and formulate new 
exceptions appropriate for such content. Other areas of 
concern include:  
 

• The inclusion of protection for non-original 
databases, a system which has not been shown to 
work in the EU context, and which even the US 
does not provide; 

• The failure to ensure that African and Caribbean 
countries can implement exceptions and 
limitations of at least equal breadth as EU 
countries have historically applied. 

• The imposition of obligations to protect digital 
rights management (DRM) and technological 
protection mechanisms (TPMs) which make it 
impossible to exercise traditional public interest 
exceptions, while placing enforcement of 
copyright in the hands of the owner rather than 
the judicial system. 

 
These provisions would make it more difficult for 
students and academics to access and afford educational 
materials on the internet and impede their researchers 
from accessing information and tools needed for their 
work, limiting the means available for poor countries to 
achieve their own technological development.  
 
Plant Varieties 
The EU proposes accession to the 1991 version of the 
International Convention for the Protection of New Plant 
Varieties (UPOV 1991). The proposal also appears to 
provide for exceptions regarding farmers’ rights to save, 
reuse and exchange seeds.5 However, UPOV 1991 does 
not allow outside agreements to alter its provisions. 
Therefore, the UPOV 1991 provisions, which severely 
restrict farmers’ rights, will apply.  The assurance 
provided here is illusory.   
 
The TRIPS Agreement, in article 27.3.b, gives countries 
the flexibility to determine for themselves the appropriate 
system for the protection of plant varieties.  Given the 
vulnerability of farmers and rural workers in ACP 
countries, it is imperative that any system of seed 
production, use and distribution is sensitive to local needs 
and does not impose a one-size fits all approach.  ACP 
countries should be free to craft more appropriate sui 
generis systems of their own. 
 
Traditional Knowledge and Genetic Resources 
The EU proposes extensive language, several paragraphs 
long, on traditional knowledge and genetic resources.6  

                                                 
5 Id. Article 11 
6 Draft EPA text for West Africa Chapter 2, Section 2, Article 
12 (April 2007) 

However, a close reading shows that not one substantive 
obligation has been proposed.  This is the one area in 
which justice and equity should drive the EU to address 
ACP countries’ real concerns about biopiracy and 
misappropriation of their traditional knowledge and 
genetic resources.  In particular, the proposal lacks any 
suggestion that the EU has any responsibility to police the 
behavior of its companies and bio-prospectors in this area, 
and to prevent patent applications without novelty from 
being granted.  
 
Enforcement 
The section on enforcement takes up the majority of the 
proposal.  Even a cursory reading shows that it is 
essentially a transposition of the EU Enforcement 
Directive with one important difference: it omits the 
limitations, flexibilities and safeguards available to EU 
member countries in implementing the directive.  This 
means that ACP countries will be subject to pressures 
from rightsholders without any protections available to 
EU countries for legitimate competitors or the public 
interest.  This leaves the ACP countries wide open to the 
inevitable and systematic abuse that some rightsholders 
have been known to engage in their pursuit of competitive 
advantage.7  In addition, the proposal: 
 

• expands enforcement provisions into the patent 
arena without public health safeguards; 

• extends far beyond the requirements of the TRIPS 
Agreement;  

• requires the application of standards and norms 
beyond the capacity of most ACP countries to 
meet without severely distorting the priorities of 
their judicial and policing systems; and  

• places quasi-judicial powers in the hands of 
rightsholders. 

 
Development in the balance? 
The development rationale for the inclusion of IP in the 
EPA negotiations is unclear.  In contrast, the threat that 
the proposed provisions present for the development of 
ACP countries is very clear.  ACP countries require time 
to properly implement their TRIPS obligations (where 
these exist), determine the future policy directions of their 
innovation systems, and then they will be able to 
determine what kinds of additional IP obligations to take 
on, in the interests of their economic development.  The 
EU proposals are premature and their inclusion in the 
EPAs is more likely to do damage than they are to 
promote development. 
 
(For further information see CIEL Discussion Paper “The 
European Approach to Intellectual Property in European 
Partnership Agreements with the African, Caribbean, and 
Pacific Group of Countries” available at www.ciel.org) or 
contact Dalindyebo Shabalala at dshabalala@ciel.org or +41 22 
321 4774) 

                                                 
7 See e.g. AstraZeneca Omeprazol, punished by the European 
Commission in 2005. 


