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G enn Wser is a staff attorney at the Center for International Environmenta
Law (CIEL) in Washington, D.C. He has served at Kyoto Protocol negotiations as
the |l ead expert on conpliance for the Clinmate Action Network (CAN), a coalition
of nmore than 285 nongovernmental organizations throughout the world conmitted to
limting human-induced clinmate change to ecol ogically sustainable |evels.

| NTRODUCTI ON

Drafting an acceptabl e conpliance reginme for the Kyoto Protocol was one of
the nost difficult issues faced by international negotiators |ast year as they
worked to finalize inplenentation rules for the pact both in Bonn and Marrakech

Yet while the accord did not settle whether there will be "legally binding"
consequences for so-called Annex | nations--that is, devel oped countries--
failing to live up to their conmtments, the Kyoto Protocol includes a
conpliance systemthat is both robust and novel.

Unli ke other nultilateral environnental agreenments (MEAs), the protocol sets
up both the procedures and institutions needed to gauge and enforce conpli ance,
i ncluding a body that functions nuch like a court. It also includes rea
consequences for nations failing to nmeet their Kyoto obligations.

In fact, the protocol's conpliance systemincludes many procedures found in
trade agreenents governed by Wrld Trade Organi zation rules. Mst MEAs, on the
ot her hand, have far weaker conpliance systenms, often relying only on
unenf orceabl e reporting requirenents or ad hoc procedures.

Representatives fromnore than 170 countries neeting in Marrakech, Mrocco,
Nov. 10 finalized the rules for inplementing the Kyoto Protocol to the United
Nat i ons Framewor k Convention on Cimate Change (UNFCCC) after nearly five years
of negoti ations.

The protocol for the first tinme will create binding em ssions targets for
devel oped countries covering six greenhouse gases (GHGs): carbon di oxi de,
net hane, nitrous oxide, hydrofluorocarbons, perfluorocarbons, and sul fur
hexaf |l uori de. The pact calls on industrialized nations to reduce their GHG
em ssions collectively by 5.2 percent--based on 1990 | evel s--between 2008-2012.

Al t hough the adm nistration of U S. President George W Bush rejected U S
participation in the protocol for now, key governnents--including Japan, Russia,
and the European Union--have announced their intention to ratify the agreenent,
whi ch greatly enhances the likelihood that the treaty and its conpliance system
will soon carry the force of |aw.

OVERVI EW OF COWVPLI ANCE SYSTEM

Emi ssi ons Reporting

Bui |l di ng on obligations already contained in the UNFCCC, Annex | parties wll
need to nonitor and report estinates of their "anthropogenic," or human-i nduced,



GHG emi ssions to the UNFCCC secretariat in Bonn. The secretariat will nake the
reports available to other parties to the protocol and will forward themto so-
called Article 8 expert review teans, which will check the reports for accuracy.
Article 8 governs review of reporting by parties under the protocol

Unli ke some other U N environmental agreements, the UNFCCC Secretariat--
which also will serve as the Kyoto Protocol's secretariat--is not a part of the
U. N. Environment Program

The reports will include data on em ssions from nost industrial
transportation, and other sectors of the econonmy that burn fossil fuels. Net
em ssi on sources fromland-use, |and-use change, and forestry activities such as
| oggi ng al so nust be reported. Countries nmay el ect to deduct fromtheir gross
em ssi ons sone of the carbon dioxide that is sequestered in soil and plants from
agriculture and other carbon "sinks."

Additionally, the protocol establishes an international em ssions trading
system anong devel oped countries, as well as a trading system between devel oped
and devel opi ng countries based on verified em ssions reductions derived from
specific projects.

Devel oped countries that want to take advantage of these narket-based
"flexible mechani sms" will need to set up donestic, conputerized registry
systens to track the holdings and trades of their conpanies and other "private
entities" which wish to participate.

They then will need to report those transactions to a centralized data base--
called a transaction | og--set up by the secretariat to ensure that all emi ssions
trades between countries are valid.

Article 8 Revi ew Teans

While the registries should be set up under international guidelines,
governments will have the discretion to select the neans by which they enforce

the integrity of their domestic systens. Still, while the registries will be
operated solely by the individual countries involved, an enissions trade between
two countries will not be deened valid until it has cleared the transaction | og.

The Subsidiary Body for Scientific and Technical Advice (SBSTA) is slated to
devel op the technical standards governing the registries in 2002 for approval by
the Ei ghth Conference of the Parties (COP-8), which will neet in Novenber 2002.

I ndi vi dual governments then nmust submit a report to the secretariat prior to
Jan. 1, 2007, that includes a description of their registries.

Each country's annual enissions report will be subject to review by Article 8
"expert review teans" coordi nated by the secretariat and nmade up of experts
sel ected on an ad hoc basis fromthe UNFCCC s roster of experts.

These teans will identify any "questions of inplenentation"--that is,
possi bl e cases of nonconpliance--which they then will refer to the protocol's
Conpl i ance Committee.

These revi ewteam experts will not serve as representatives of any
government. The secretariat is required to make "every effort” to ensure that
there is a geographical balance of experts on the review teans.

Prot ocol Compliance Committee

The Conpliance Conmittee, which was created under the protocol, wll be
charged with pronoting conpliance, providing advice and assistance to signatory
parties, determ ning cases of nonconpliance, and applying appropriate
consequences for nonconpliance. The secretariat in Bonn also will serve as the
secretariat of the Conpliance Conmittee.

The procedures and nechani sns for the Conpliance Comrmittee represent an
i mportant devel opment in the | aw of international environnental conpliance. They
wi |l nove MEAs beyond the real mof unenforceable reporting requirenments or ad



hoc conpliance neasures to a regine in which formally constituted bodi es using
fixed procedures may make |legally binding determnations of a country's
conpl i ance or nonconpliance and then apply specific, appropriate consequences.

The conmittee will be conprised of both a facilitative branch available to
assist all parties in their inplenentation of the protocol and a judicial-like
enforcenent branch functioning much Iike a court.

The enforcenent branch will determ ne whether an Annex | party has (1) net
its em ssions target, (2) conplied with its nonitoring and reporting
requirenents, and (3) net the eligibility tests for participating in the
fl exi bl e nechani sns.

VWhen the enforcenent branch finds that a party has failed to conply with one
of these obligations, it will have the authority to apply the appropriate
consequences to that nonconpliant party. Annex | nations failing to neet the
em ssions reduction targets, nonitoring and reporting requirenents, or
eligibility tests could face an array of consequences ranging froma declaration
of nonconpliance to loss of the privilege of participating in the protocol's
various flexible mechani smns.

Rul es of Procedure

There will be potentially significant opportunities for public participation
in conpliance proceedings. |Inter-governnental and nongovernnental organi zations
will be entitled to submit technical and factual information to the comittee's

rel evant branch, that is, either the facilitative or enforcenment branch

Subject to linmted exceptions, conpliance hearings held by the enforcenent
branch will be open to the public. Information considered in an enforcenent
proceeding will be made publicly avail able by the secretariat in Bonn.

If the enforcement branch determines that a party has exceeded its enissions
target, the party will have the right to appeal the decision to the suprenme body
of the protocol, the "Conference of the Parties serving as the neeting of the
Parties" (COP/MOP), which will neet annually.

Currently, no date has been set for negotiating the rules of procedure
governing this process. However, prelimnary negotiations are likely to begin
within the next two years. The rules of procedure will be devel oped by the
Conpliance Committee, and those rules then nust be approved by the COP/ MOP

The systemwi |l include specific provisions designed to protect each nenber
country's due process rights. There will be procedures for Introducing evidence
and for interested non-disputants to file information relevant to the case. In
addition, the nmenber country in question will have the opportunity to be
represented in those hearings by an attorney or sone other advocate.

Many of these types of |egal procedures can be found in trade agreenents,
such as those governed by the WIO. However, they have not been found in MEAs,
whi ch often have no conpliance system other than unenforceable reporting
requi renents. This nmakes the Kyoto Protocol conpliance system nore robust than
t hose of other MEAs.

LEGAL OR PCLI TI CAL CONSEQUENCES?

Speci fic Consequences for Nonconpliance

The enforcenent branch will apply specific consequences when an Annex | party
fails to neet its emi ssions target:

0 (1) For every netric ton of emi ssions by which a party exceeds its target,
1.3 tons will be deducted fromits em ssions allocation--the assigned anmount a
nation is pernitted to rel ease--for the subsequent conpliance period.

0 (2) The party will prepare a detailed plan explaining howit will neet its
il

reduced target for the subsequent conpliance period. The enforcement branch will



have the power to review the plan and assess whether or not it is likely to
wor k.

0 (3) The party will not be able to use international enissions trading
sell parts of its em ssions allocation until it has denonstrated that it wi
able to conmply with its current target.

to
Il be

Carrot and Stick

Despite the unani mous adopti on of these rules, parties at Marrakech were
unable to agree on what their precise legal nature will be. The question of
whet her t hese consequences will be "legally binding" is thus anong the nost
i mportant conpliance-related issues remaining for the COP/ MOP to resol ve.

The | ast sentence of the Kyoto Protocol's Article 18, which deals with
conpl i ance rul es and procedures, provides that "binding consequences" for
nonconpl i ance may be adopted only by an anendnment to the protocol

That requirement reflects the inability of negotiators to agree upon the
i ssue of consequences for nonconpliance during the talks |eading to adoption of
the protocol at Kyoto in 1997.

It al so suggests that governments will be politically, but not necessarily
| egal |y, bound to respect the decisions and consequences ordered by the
enforcenent branch if the protocol's first conpliance period begins before any
Article 18 anendnent has entered into force.

Thus, while it is not yet settled whether a nonconpliant party will be
subject to legally binding consequences for failure to live up to its Kyoto
conmitnments, such a country could well suffer political consequences, such as
having its international reputation damaged or facing a great deal of criticism
fromother nations. Mdst nations--especially liberal denocracies--do not want to
be seen as treaty violators because it can be politically damagi ng both at hone
and abroad.

Many nati ons hope that an anmendnent to Article 18 will be negotiated at the
first COP/MOP neeting, which will be held after the Kyoto Protocol has been
ratified and enters into force. If an anendnent to Article 18 is adopted, it
woul d have to be ratified by participating countries just |ike any other treaty.
It would not enter into force until 90 days after three-fourths of the parties
submit their notices of acceptance and ratification, and it would bind only the
parties ratifying or acceding to the anmendment.

Urbrella G oup

Japan, Russia, and Australia have long resisted the efforts of nost other
parties to adopt "legally binding" consequences. Before the U S. adm nistration
renounced the protocol in March 2001, the United States was anong the strongest
proponents of a binding, enforceable conpliance system Absent U S. |eadership
these three countries became nmuch nore aggressive in their calls for a less
ri gorous system

In Marrakech, these nmenbers of the "Unbrella G oup,” supported by Canada and
now assi sted by the U S. adnministration, continued to try to alter the
conpliance text and conpliance-related |inkages in other texts to strengthen
their argument that the UNFCCC Conference of the Parties (COP) and the
prelimnary rules it had agreed upon earlier in Bonn, Gernany, were neutral on
the question of |egally binding consequences. Wile nost of their efforts were
rebuf fed, they succeeded in two inportant areas.

First, they won |l anguage in the political portion of the conpliance text
stating that it is the "prerogative" of the COP/MOP "to decide on the Iegal form
of the procedures and nechanisns relating to conpliance.”

The COP is the suprene governing body of the convention, and the COP/ MOP wil |
be the governing body of the protocol. Under nost parts of the protocol, the COP



islimted to an advisory role, while the COP/ MOP has the authority to nake
final deci sions.

Thi s | anguage, which does little nore than paraphrase parts of Article 18 of
the protocol, suggests that the COP will not concentrate on the questions of
whet her, when, or how an Article 18 legal instrument dealing wth binding
consequences m ght be adopted; instead, it |eaves those questions primarily to
t he COP/ MOP

However, the | anguage | eaves open the opportunity for the COP pronptly to
begin the preparatory work for establishing the conpliance system s institutions
and for further developing its procedures. Such preparatory work woul d be
subj ect to final approval by the COP/ MOP.

Di | uted Provisions

Second, the rules in the texts for the Kyoto Protocol's flexible nmechani sns
now require all parties to accept the authority of the enforcenent branch to
verify whether they satisfy certain eligibility criteria for participating in
joint inplementation (governed by Article 6), the C ean Devel opnent Mechani sm
(Article 12), or enissions trading (Article 17).

These are inportant provisions, yet they were adopted at the price of the
Urbrella Group's successfully diluting the earlier, prelimnary mechani sms
eligibility rule. That rule would have required a party to be subject to all of
the conpliance rules or to have accepted an Article 18 |legal instrument before
it could begin trading.

The environnental integrity of the nechanisns and their potential for
instilling confidence in the em ssions trading narkets will be significantly
predi cated on the ability of the Kyoto regime to ensure that its nenbers conply
with their emnissions reduction targets. To acconplish that, parties eventually
will need to agree that every participating country nust be subject to all of
t he protocol's conpliance rul es.

Conpl i ance Tool s Pot ent

Neverthel ess, this is not the time to becone too preoccupied with whether the
nonconpl i ance consequences are "legally binding" in the Article 18 anendnent
sense, or whether they are in fact binding in a political sense.

Under international |law, the extent to which a nultilateral agreenent |ike
the Kyoto Protocol is "legally binding" depends primarily on the expression of
political will by the states party to the agreenent.

There is no realistic way to force parties who exceed their em ssions targets
to remedy the problem Trade sanctions have sonetines been used to attenpt to
conpel action, but that route is not being considered in the Kyoto regine at
this tine.

In sum the issue of "legally binding" consequences for nonconpliance is not
yet resolved. An amendnment or other formally ratified |egal instrument woul d
provi de the hi ghest possible expression of the intent of parties to respect the
results of an enforcenent branch proceedi ng.

However, the accords agreed upon and adopted in Marrakech by al
participating states establish the procedures and institutions for the
conpliance systemas well as the consequences for an Annex | party's failure to
honor its obligations, including failure to neet its em ssions target.

That is a politically potent acconplishment that makes the protocol's
conpliance systemthe nost robust ever adopted for a nultilateral environnental
agr eenent .

The Kyoto pact's conpliance systemincludes a venue for an independent,
qguasi -judi cial forumthrough the Conpliance Conmittee's enforcenment branch



which will have the authority to declare publicly and formally that a country
has violated its treaty obligations by exceeding its em ssions target.

Even wi thout the other consequences of nonconpliance, the deterrent val ue of
such public "shami ng" in the international arena should not be underestinmated.

Addi tional infornation about the Kyoto Protocol's conpliance regine is available
fromthe UNFCCC at http://ww. unfccc.de and at the Center for Internationa
Envi ronnental Law at http://ww.ciel.org.



