SECOND QUARTER 2007

SHPUTH
CSNTRE

AN INTERGOVERNMENTAL ORGANIZATION
OF DEVELOPING COUNTRIES

INTELLECTUAL PROPERTY QUARTERLY UPDATE

(BIEL.

CENTER FOR INTERNATIONAL
ENVIRONMENTAL LAW

THE PRoPOSED WIPO FRAMEWORK ON
TRADITIONAL KNOWLEDGE: DOES IT MEET
INDIGENOUS PEOPLES’ DEMANDS?

I. Introduction

Traditional knowledge (TK) has for centuries
played an important role in the lives of indige-
nous peoples worldwide.! Such knowledge con-
stitutes a vital part of their cultural heritage,
contributes to the sustainable use and preser-
vation of biodiversity, and is fundamental to

! In regards to terminology, this paper refers to indige-
nous “peoples” or “communities” interchangeably. Also,
the reference to “groups” usually relates to delegations
participating in the IGC. This terminology also recog-
nizes the rich diversity among indigenous peoples
around the world, and does not purport to attribute a
position to all groups.

their sustainable development.>? However,
there has been a growing recognition of the
problems associated with the misappropriation
and use of TK for commercial (and other) pur-
poses. In particular, the intellectual property
(IP) system for patents and copyright has
served to enable the taking and use of tradi-
tional knowledge by trans-national corpora-
tions, with little recourse or remedies available
to indigenous and other local communities.

Indigenous and other local communities are not
the only ones concermed about misappropriation,
however. With the emergence of a global market
place, the commercial value derived from tradi-
tional knowledge also has the potential to create

2 Carlos Correa, “Traditional Knowledge and Intellectual
Property: Issues and Options surrounding the protec-
tion of traditional knowledge”, Quaker United Nations
Office Discussion Paper, November (2001), available at
http://www.iucn.org/themes/pbia/themes/trade/trainin
d/TK%?20and%20Intellectual%?20Property.pdf.
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economic growth opportunities for developing
and least developed countries.® These countries
are thus playing an important role in the Inter-
governmental Committee on Intellectual Property
and Genetic Resources, Traditional Knowledge
and Folklore (IGC) discussions concerning TK.

The serious problem of misappropriation and
the recognition of the value® of TK have in
turn given rise to two general trends. Firstly,
developing countries are increasingly pursu-
ing mechanisms aimed at preventing misap-
propriation and establishing positive obliga-
tions for the protection for traditional knowl-
edge. This move has been largely influenced
by the need to strike a balance between the
actual and potential economic gains arising
from the utilization of such knowledge, on
the one hand, and the protection and safe-
guarding of such knowledge so as to con-
serve the cultural heritage of indigenous and
other local communities, on the other. Sec-
ondly, indigenous and other local communi-
ties are increasingly becoming involved in
international fora where discussions on IP
and TK are taking place. In these fora, in-
digenous and other local communities have
expressed concerns regarding, inter alia, the
misappropriation of their knowledge and cul-
tural heritage, as well as lack of recognition
by the current IP regime of their collective
ownership rights over their IP. In such dis-
cussions, indigenous peoples have also em-
phasized the recognition of customary prac-
tices and laws regulating access, control and
management of their TK.

The above developments indicate the man-
ner in which the rights of indigenous peoples
have gained increasing attention, by the in-
ternational community, over the last 50
years. During this time there has also been
a change in view from an initial assumption
that indigenous peoples would assimilate or
disappear due to modernization to recogniz-
ing and respecting the cultural diversity of
indigenous peoples and their rights to land
and self-determination. At the United Na-
tions, for example, the Permanent Forum on
Indigenous Issues was established in 2000

3 WIPO/RT/LDC/1/14, paragraph 10 See also
WIPO/GRTKF/1C/4/8, paragraph 9.

4 Indigenous peoples’ perception of the value of tradi-
tional knowledge differs from the manner in which the
term “value” is interpreted under modern intellectual
property laws. For some indigenous peoples the value
of traditional knowledge is spiritual and not commercial.
See statement by the representatives of Tupaj Amaru
at WIPO/GRTFK/IC/7/15/Prov.2, paragraph 142.

and the United Nations Human Rights Coun-
cil in April 2006 approved a Draft Declara-
tion on the Human Rights of Indigenous
Peoples (currently being considered for
adoption by the UN General Assembly). The
recognition of indigenous peoples’ rights has
also been expressed by the adoption of
Convention 169 of the International Labour
Organization concerning Indigenous and
Tribal Peoples in Independent Countries.
This Convention has strong language sup-
porting collective rights and land rights of
indigenous peoples.®

With respect to the protection of traditional
knowledge, several fora, in particular, the
World Intellectual Property Organization
(WIPO) and the Convention on Biological
Diversity (CBD) are discussing “appropriate”
frameworks for the protection, preservation
and promotion of traditional knowledge.
Within the structure of WIPO, the IGC is the
primary arena in which both developing
countries and indigenous peoples have
sought to achieve their aims regarding the
protection of traditional knowledge, genetic
resources, traditional cultural expressions,
access and benefit sharing, as well as com-
pliance with prior informed consent (PIC) for
access.

Unlike other processes at WIPO, the IGC has
made significant efforts to enhance the par-
ticipation of representatives of indigenous
and other local communities.® However, af-
ter ten sessions of the IGC, indigenous and
other local communities continue to reiter-
ate their concerns and reservations regard-
ing the work of the IGC, noting that, “the
Committee’s work to-date has been devel-
oped without the broad-based participation
of Indigenous peoples.”” One such concern

5 Other international human rights treaties or general
comments also protect indigenous peoples' rights,
namely Article 27 of the International Covenant on Civil
and Political Rights and general recommendation 23 of
the Convention on the Elimination of Racial Discrimina-
tion. The Inter-American Court of Human Rights has
also recognized the fundamental right of indigenous
peoples over their lands, including with respect to the
linkages between land and culture.

¢ The Voluntary Fund and the increasing number of
indigenous groups being granted observer status evi-
dence enhanced participation of indigenous peoples at
the IGC. See WIPO Press Release PR/412/2005, “Direc-
tor of WIPO Welcomes Signs of Progress in Recognition
of Indigenous People’s Rights” (9 August 2005), avail-
able at http://listbox.wipo.int/wilma/pressinfo-
en/2005/msg00037.html.

“Joint Statement of the Indigenous Peoples Council on
Biocolonialism (IPCB), Call of the Earth/Llamado de la
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is the slow pace of work and the unwilling-
ness of some industrialized countries, such
as the United States and Japan, to work to-
wards a final outcome. A more significant
concern is the substantive approach and
content of the IGC framework, the extent of
the consideration of indigenous and other
local communities’ rights and views.

This focus piece carries out a comparative
analysis of the proposed WIPO framework
on TK with the statements/declarations of
indigenous and other local communities that
have participated in the process so far. The
paper concludes that while the proposed
WIPO framework offers a good basis for dis-
cussions towards the establishment of a le-
gally binding instrument for the protection of
traditional knowledge, much work still re-
mains. Concerted efforts have to be made to
fully ensure that the proposed framework
reflects the core demands of indigenous and
other local communities. Meeting this objec-
tive will require that such communities are
appropriately consulted and are enabled to
effectively take part in the IGC's policy-
making processes.

I1. A Short Introduction to the IGC’s
Work on Traditional Knowledge

The IGC began its life in 2001, following dis-
cussions at the WIPO General Assembly?®,
when it was mandated to serve as a plat-
form for discussion of issues relating to the
interplay between intellectual property and
traditional knowledge, genetic resources,
and traditional cultural expressions. The call
for the establishment of the IGC followed
the recognition, on the part of WIPO mem-
ber states, of the cross-cutting effect that
TK, genetic resources, and traditional cul-
tural expressions had on conventional IP
rights.

The creation of the IGC followed from the
roundtable meetings on “intellectual prop-
erty and indigenous peoples” convened by
WIPO,? and the fact- finding missions on

Tierra (COE), & International Indian Treaty Council
(11TC) during the 10™ session of the IGC, available at
http://www.ipcb.org/issues/intellect_prop/files/igc10_t
k.html.

See also WIPO/GRTKF/IC/7/Prov 2 paragraph 135,
statement by representative of Saami Council.

8 WO/GA/26/6, paragraphs 13 and 14.

® WIPO Magazine, “Indigenous Peoples Discuss Issues
at First Round table” (July/August 1998) available at

traditional knowledge, innovations and crea-
tivity held during 1998-1999. The objective
of these initiatives was “to identify and ex-
plore the intellectual property needs and ex-
pectations of new beneficiaries, including
the holders of indigenous knowledge and
innovations.”'® While the process has had
the full support of the WIPO secretariat,
some WIPO members and observers also
view it as a way to marginalize TK-related
issues and prevent their discussion in the
Standing Committee on Patents and the
Standing Committee on Copyright and Re-
lated Rights.

The 1GC’'s work on TK has largely been
driven by a search for responses to concerns
on the part of both indigenous and other lo-
cal communities and developing countries.
Two particular concerns are widely shared:
firstly, that the existing IP architecture of-
fers inadequate positive protection for tradi-
tional knowledge, and secondly that it has
actually facilitated the misappropriation of
TK.

The early work of the IGC largely involved
fact-finding, information-sharing on national
experiences, and discussion on the outcome
that should be reached. This latter aspect of
the IGC’s work included discussion of meas-
ures of protection for TK within the existing
IP system, as well as sui generis forms of
protection for TK. In this regard, the framing
of TK has received strong attention, and in-
digenous and other local communities have
put forward comprehensive views on TK.

As can be expected, defining TK has been a
challenge for the IGC, and this is largely due
to the fact that such knowledge is complex
in nature. Additionally, TK embraces differ-
ent meanings for the wide variety of indige-
nous and other local communities who de-
pend on it for their livelihoods. Nonetheless,
despite the inability of the IGC to agree on
an official definition, indigenous groups have
articulated the concept of TK on the basis of
what they consider its central characteris-
tics.

For indigenous and other local communities,
TK constitutes the very foundation of their
cultural heritage, cultural identity and social
integrity. It is holistic in nature, and is

http://www.wipo.int/wipo_magazine/en/pdf/1998/wipo
_pub_121 1998 07-08.pdf.
0 WIPO/IPTK/RT/99/2
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closely linked to the communities’ relation-
ship to their land and natural resources for
subsistence and autonomy, and should not
be divided into different compartments such
as ‘traditional cultural expressions’ and ‘tra-
ditional knowledge’. TK is usually perceived
to belong to the ‘community’ rather than
individual members of the community that
take the responsibility of custodianship, use
or application of the traditional knowledge.
In addition, for TK holders, protection of
such knowledge encompasses its preserva-
tion and safeguarding to ensure its contin-
ued existence and development. For many
indigenous and other local communities, the
value of TK should not be viewed primarily
from a commercial perspective, but from the
spiritual and cultural values associated with
it. Indigenous and other local communities
view TK not as static but evolving to adapt
to changing circumstances. Emphasis is also
placed on a definition that recognises the
trans-generational nature of TK,'' and the
recognition that customary laws can be used
to regulate and control the manner in which
such knowledge is communicated, shared,
used and applied. It is this general approach
that indigenous and other local communities
have put forward as the basis for discus-
sions at the IGC.

All these discussions have been instrumen-
tal, for example, in facilitating recommenda-
tions for the amendment of existing patent
systems to incorporate disclosure require-
ments. According to some formulations,
where genetic resources and associated TK
are used in an invention, the applicant is
required to furnish evidence of prior and in-
formed consent and fair and equitable bene-
fit-sharing. *?

11 Ogiek Peoples Development Program (OPDP),
(2007), available at
http://www.wipo.int/tk/en/igc/pdf/ogiek_tk-tce.pdf.

2 Anne Perrault and Maria Julia Oliva, “Prior Informed
Consent and Access to Genetic Resources”,
ICTSD/CIEL/IDDRI/IUCN/QUNO Dialogue on Disclosure
Requirements: Incorporating the CBD Principles in the
TRIPS Agreement On the Road to Hong Kong WTO Pub-
lic Symposium, Geneva, April 21 2005, pages 1-5,
available at
http://www.ciel.org/Publications/PIC_PerraultOliva_Apr
05.pdf.

See PCT/R/WG/4/13, a Submission by Switzerland at
WIPQO's Working Group on the Reform of the Patent
Cooperation Treaty. See also WT/GC/W/564, a proposal
by Brazil, India, Pakistan, Peru, Thailand and Tanzania,
at the TRIPS Council, calling for the amendment of
TRIPS Agreement to incorporate mandatory disclosure
requirements.

In addition, the IGC has produced a wealth
of materials that have proven to be compre-
hensive and useful. However, only a few
constitute the actual working documents
and they include the following:

° The Draft Objectives and Princi-
ples for the Protection of Traditional
Knowledge, “Draft Objectives and Princi-
ples”*® The document was revised and in-
corporates comments provided by both IGC
members and observers in the IGC, on the
basis of an intersessional review processes
established by the IGC.

° Options for Giving Effect to the
International Dimension of the Commit-
tee’s work.™ The document provides tech-
nical and practical information aimed at as-
sisting members in answering questions
concerning: a binding international instru-
ment or instruments; a non-binding state-
ment or recommendation; guidelines or
model provisions, and authoritative or per-
suasive interpretations of existing legal in-
struments.

The slow progress to date can largely be ex-
plained by the reluctance of some industrial-
ized countries to fully engage with the sub-
ject. The tactic adopted by such countries
has been to reiterate their repeated calls for
“further study”, and this tactic has generally
impeded a full substantive discussion. This
situation prompted a more focused mandate
from the 2005 WIPO General Assembly,
which instructed the IGC to “accelerate its
work”, “to focus particularly on the interna-
tional dimension of intellectual property, ge-
netic resources, traditional knowledge and
traditional cultural expressions”, and “to ex-
clude no outcome”, “including the possible
development of an international instrument
in this field.”*®

3 WIPO/GRTKF/I1C/8/5, WIPO/GRTKF/1C/9/5,
WIPO/GRTKF/1C/10/5, and WIPO/GRTKF/1C/11/5(c)
4 WIPO/GRTKF/1C/6/6, WIPO/GRTKF/1C/8/6,
WIPO/GRTKF/1C/9/6, and WIPO/GRTKF/IC/10/6

15 WO/GA/30/8, paragraph 93
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I11. Indigenous Peoples’ Positions,
Critiques and Proposals at the I1GC

Several indigenous and other local commu-
nities have actively participated during the
IGC meetings and have expressed their con-
cerns and their expectations. In the begin-
ning, the IGC was attended by only a small
number of non-governmental organisations
(NGOs) representing indigenous and other
local communities. To date approximately
130 NGOs have been granted accreditation
and of this number approximately 25 are
NGOs representing indigenous and other lo-
cal communities. These groups have become
increasingly vocal, although the majority of
official interventions have been made by a
small core of four or five. However, there
has always been significant coordination be-
tween the community representatives, as
shown by the Indigenous Peoples’ Forum
that has met prior to the last two sessions.
Thus statements by these communities have
tended to reflect the discussions that have
taken place among the various groups. Nev-
ertheless, there may be differences between
and within such groups that are not re-
flected in the official statements. The follow-
ing sections address the primary areas in
which indigenous and other local communi-
ties have taken positions at the IGC.

I11.1. The Inadequacy of Existing IP
rights system

While IP regimes have been proposed as
possible alternative means that could be
utilized for the protection of traditional
knowledge,’® most indigenous and other
local communities have expressed serious
doubts about the ability of such mechanisms
to adequately protect their knowledge,
innovations and practices.’’ Indigenous and
other local communities have reiterated that
the current IP system provides inadequate
protection for their various forms of TK and
has in fact facilitated the misappropriation of
their knowledge.

The example of patents has been used to
illustrate the problem of misappropriation.
While patent rights can sometimes be
applied to protect TK associated with genetic

16 WIPO GRTKF/IC/6/14, paragraph 76, statement by
the delegation of the United States.

7 The concern was also shared by some developing
countries such as Zambia. See WIPO/GRTKF/4//15
paragraph 100 and 147, statement by the delegation of
Venezuela.

resources, in a majority of cases traditional
knowledge fails to fulfil the patentability
requirements of novelty and/or inventive
step. Additionally, lax standards on novelty
or inventive step enable individuals in
countries such as the United States and
Japan to patent TK, either by making small
changes, or by ignoring as prior art any oral
information that has not been explicitly
written down. Furthermore, patent rights
have been granted to TK-based inventions
without the prior informed consent of
neither the holders of such knowledge nor
the adequate sharing of benefits arising
from the commercialisation of such an
invention.*®

Thus, modern IP rights systems have been
used to grant private rights to applicants
who wuse TK in their inventions. The
consequence of such grants of private
ownership highlights two issues: firstly, it
gives applicants the exclusive right to
determine conditions under which third-
parties (including the communities who are
holders of TK) may commercially benefit
from the invention; and secondly, it allows
applicants to exclude indigenous and other
local communities from gaining protection
for their IP and receiving the benefits
derived therefrom.

Another inadequacy highlighted is that while
existing IP rights are predicated on an
individualistic creative process, TK is more
accurately viewed as communally generated
and collectively owned. In addition, while IP
rights are protected for a limited duration,
indigenous and other local communities
argue that protection for TK due to its
nature, i.e. knowledge that was developed
in the past, evolves or adapts to changing
circumstances and is passed from one
generation to another, cannot be limited by
a specific time period.’® In that sense, a
representative from the Indigenous Peoples’
Council on Biocolonialism observed that,
“[w]estern property law, and in particular,
IP rights, are contradictory to the laws of
Indigenous peoples to safeguard and protect
their knowledge, which require collective

8 |bid. at paragraph 160, statement by representative
of Indigenous Peoples’ Biodiversity Network (IPBN)

1% WIPO/GRTKF/IC/6/14, paragraph 99, statement by
the representative of Coordinadora de las Organi-
zaciones indigenous de la Cuenca Amazonica (COICA)
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ownership, inalienability and protection in
perpetuity.”%°

Finally, indigenous and other local communities
are also concerned that measures that seek to
extend existing IP systems of protection to
cover their TK might undermine their customary
and traditional systems. According to them, ex-
tending western IP rights systems constitutes a
lack of recognition of, and a threat to, their cus-
toms, laws, and practices regarding access to
and management of their resources and their
knowledge.?*

111.2. A Legally Binding Document?

Some indigenous and other local communities
have expressed caution about the substance of
any possible instrument, and have reserved
judgment. They have also noted that some form
of legally binding instrument is required if their
needs are to be met.?? While communities are
unique and have varying views, their state-
ments about the nature of the instrument have
several commonalities. These include, but are
not limited to, a demand for an instrument that
prevents misappropriation of their traditional
knowledge, both nationally and across borders.
Such an instrument must recognize:

i. The holistic nature of their knowledge and
collective rights to own their knowledge;

ii. Their right to control their natural re-
sources and manage their knowledge;

iii. Their human right to self-determination;

iv. Their right to prior informed consent and
to ensure that such a principle is guaran-
teed and protected, and must be reflected
in any access and benefit sharing ar-
rangements; and

2% WIPO/GRTKF/IC/10/7 Prov. 2 paragraph 37, state-
ment by the representative of Indigenous Peoples’
Council on Biocolonialism.

2! |bid. at paragraph 96, statement by the representa-
tive of the Tulalip Tribes See also, paragraph 106,
statement by the delegation of Nigeria on behalf of the
African group.

22 WIPO/GRTKF/IC/9/14 Prov 2, paragraph 50, state-
ment by the representative of Russian Association of
Indigenous Peoples of the North, Siberia and Far East
(RAIPON). Some communities have however ex-
pressed their reservation regarding the IGC draft
framework forming the basis for the establishment of a
legally binding instrument. See Joint Statement of the
Indigenous Peoples Council on Biocolonialism (IPCB),
Call of the Earth/Llamado de la Tierra (COE), & Interna-
tional Indian Treaty Council (1ITC) during the 10" ses-
sion of the IGC available at
http://www.ipcb.org/issues/intellect_prop/files/igc10_t
k.html.

V. The role that customary laws and custom-
ary knowledge protection systems play in
the protection and preservation of their
knowledge, including the ability to enable
the implementation and enforcement of
such laws, protocols and practices.

Thus, for indigenous and other local communi-
ties “greater emphasis is needed in the draft
provisions on the recognition of indigenous peo-
ples’ customary laws. Any regime that seeks to
protect and preserve traditional knowledge must
place equal emphasis on indigenous and non-
indigenous sources of law.”?

111.3. Recognition of Customary Laws

In addition to demanding a legally binding in-
strument for the protection of TK that is “appro-
priate”, i.e. one that is comprehensive in its ap-
proach and embraces the holistic nature of tra-
ditional knowledge,?* indigenous and other local
communities have also expressed the need for a
wider respect of their customary laws and prac-
tices. Such laws also constitute an alternative
means in respect of which appropriate protec-
tion of their TK can be achieved. “Customary
law is the law that most matters for indigenous
peoples and is inalienable from their identity and
integrity.”?® Indigenous and other local commu-
nities essentially note that much of the confu-
sion surrounding how to define international
standards could be avoided by a regime that
provides recognition of customary law and re-
quires mutual recognition across borders to en-
able enforcement. The IGC has responded to
the request for the consideration of the role
played by customary law in the protection of TK
and has initiated a “study on the relationship
between customary laws and protocols and
formal intellectual property.”?®

Achieving effective recognition and enforcement
of their customary laws remains a challenge for
indigenous and other local communities. Very
few IGC members recognize customary laws
in their national legislation and policies and
where this exists, national legislation tends
to take precedence in the event of a conflict
between the two areas of law. Part of the
problem stems from the fact that de jure
recognition of customary law on TK may

2 WIPO GRTKF/IC/6/14, paragraph 228 and
WIPO/GRTKF/IC/7/15/Prov. 2, paragraph 139, state-
ments by the representative of Kaska Dena Council.

2% WIPO/GRTKF/IC/7/15/Prov.2, paragraph 24, state-
ment by the representative of Call of the Earth.

2% |bid. at paragraph 39.

26 WIPO/GRTKF/IC/3.
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also implicate areas of customary law such
as land tenure and ownership and use of
mineral resources. These have been areas of
prolonged and sustained tension between
governments and indigenous and other local
communities, embedded in a difficult discus-
sion about the level of sovereignty and
autonomy that indigenous and other local
communities are entitled to as a matter of
national and international law.

111.4 Mutual supportiveness with other
agreements

The demand for an instrument that is sup-
portive of international instruments for the
protection of indigenous peoples’ human
rights has also been highlighted. For indige-
nous and other local communities, a holistic
approach to the protection of TK entails en-
suring that measures of TK protection
adopted within the realm of the IGC are mu-
tually supportive with other international
systems and processes discussed at the
Convention on Biological Diversity (CBD)
and the Food and Agricultural Organization
of the United Nations (FAO). Moreover,
these communities have called for a com-
mitment that will ensure that IGC members
comply with their obligations under interna-
tional human rights treaties and conven-
tions, in particular, the International Labour
Organisation (ILO) Convention No0.169, con-
cerning Indigenous and Tribal Peoples in In-
dependent Countries.?’ In this light, indige-
nous and other local communities have also
linked their pursuit for the protection of TK
with their human rights to self determina-
tion, cultural heritage, and sovereign rights
over the natural resources associated with
their traditional knowledge. They have ex-
pressed concern about the fact that the cur-
rent draft IGC framework does not explicitly
recognize the human rights linkage to their
right to protection of their traditional knowl-
edge.?® Furthermore, they have expressed
reservations about the mutual supportive-
ness requirement, noting that some existing

27 WIPO/GRTKF/IC/10/7/Prov. 2, paragraph 172,
statement of the representative of the Indigenous Peo-
ples of St. Lucia.

28 WIPO/GRTKF/1C/11/5 (b), page 17, comment by the
Secretariat of the Permanent Forum on Indigenous Is-
sues stating that policy objective (ix) “does not specifi-
cally mention important instruments such as human
rights instruments and the Declaration on the Rights of
Indigenous peoples”. The Secretariat of the Permanent
Forum on Indigenous also suggested that these specific
instruments and declarations be mentioned under pol-
icy objective (ix).

instruments, such as the CBD, do not meet
the needs of indigenous peoples, as they
place ownership of resources in the hands of
the state rather than indigenous and other
local communities.?®

IV. The IGC’s Draft Objectives and
Principles on TK

WIPO has historically focused on the promo-
tion element of its mandate on IP, and the
IGC was initially mandated to provide a plat-
form for the discussions of IP issues that
arise in the context of protection of tradi-
tional knowledge. This has generally meant
that the IGC has concentrated on the pro-
tection of TK against misappropriation and
misuse, as opposed to other objectives such
as safeguarding and conserving TK.

The IGC’s Draft Objectives and Principles are
divided into the following:

i. policy objectives, which could set
common general directions for protec-
tion and provide a consistent policy
framework;

ii. general guiding principles, which could
ensure consistency, balance and effec-
tiveness of substantive principles; and

iii. specific substantive principles, which
could define the legal essence of pro-
tection.*

To date, despite the comprehensive com-
ments made during the various IGC sessions
and during the intersessional commentary
process, the Draft Objectives and Princi-
ples®** remain unaltered since the seventh
session of the IGC which took place from
November 1-5 2004.

A perusal of the wording of the draft frame-
work, its accompanying commentaries, cou-
pled by the extensive comments made on
the text by members of the IGC and indige-
nous and other local communities are reflec-
tive of the IGC’s efforts to ensure broad par-
ticipation. While indigenous and other local
communities have expressed their apprecia-

2% Joint Statement of the Indigenous Peoples Council on
Biocolonialism (IPCB), Call of the Earth/Llamado de la
Tierra (COE), & International Indian Treaty Council
(11TC) during the 10™ session of the IGC available at
http://www.ipcb.org/issues/intellect_prop/files/igc10_t
k.html.

30 WIPO/GRTKF/IC/10/5.

31 Annex to WIPO/GRTKF/I1C/11/5(c).
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tion regarding the aims of the IGC’s Draft
Objectives and Principles, they have never-
theless raised concerns regarding the nature
of their participation. Indigenous and other
local communities have reiterated that the
draft text fails to fully reflect their concerns,
and that it is still anchored in the existing IP
system. Many groups have expressed their
concerns in general opening statements
and/or statements relating to specific
agenda items of the IGC sessions, and only
a handful have submitted comments during
the intersessional review process.3* Despite
the initiatives on the part of the IGC to en-
hance participation, there have only been a
few who have had the capacity and access
to contribute substantively to the process,
either by suggesting drafting language or
commenting on specific provisions of the
text. Still, in the areas where indigenous
and other local communities have expressed
their interests, they have pointed to several
gaps and omissions.

1V.1. Existing IP Rights

The text still tries to place TK within the ex-
isting IP rights framework, applying its un-
derlying concepts and justifications. As pre-
viously noted, indigenous and other local
communities have generally viewed this ap-
proach with scepticism. In particular, the
existing IP system is viewed with suspicion
as an enabler of misappropriation, fuelling
demands, not just for positive protection for
TK, but also for changes in patent laws to
prevent such misappropriation.

The incorporation of disclosure requirements
in patent applications, where the invention
involves TK, is an area where both the in-
digenous and other local communities and
developing countries highlight as an appro-
priate measure to curb the misappropriation
of TK. In an attempt to prevent misappro-
priation of TK by third parties, objective
(xiv) of the Draft Objectives and Principles
aims to “curtail the grant or exercise of im-
proper intellectual property rights over TK
and associated genetic resources, by requir-
ing, in particular, as a condition for the
granting of patent rights, that patent appli-
cants for inventions involving TK and associ-
ated genetic resources disclose the source
and country of origin of those resources, as
well as evidence of prior informed consent

32 gee http://www.wipo.int/tk/en/ngopapers.html. See
also http://wipo.int/tk/en/igc/issues.html#comments.

and benefit-sharing conditions have been
complied with in the country of origin.”*®

This objective addresses a core demand of
indigenous and other local communities on
the proper relationship between TK and the
existing IP system. No groups commented
on this version of the objective, however.
Still, disclosure has been one of the key de-
mands of both developing countries and in-
digenous and other local communities.

1V.2. Outcome of the IGC

Politically, the mandate of the IGC aims at
excluding no outcome. Thus, the question
of whether the outcome of the IGC will be a
binding international instrument or a non-
binding declaration or something else is still
open. The Draft Objectives and Guidelines
therefore take no position on this. However,
the formulation of the framework suggests
that the Draft Objectives and Guidelines on
the table can be the basis for a future treaty
if necessary. The Draft Objectives and
Guidelines incorporate treaty-like language.
For example, Article 1 (1) stipulates that
“[t]raditional knowledge shall be protected
against misappropriation”. Furthermore, Ar-
ticle 7 (2) states that “The holder of tradi-
tional knowledge shall be entitled to grant
prior informed consent for access to tradi-
tional knowledge...” (emphasise added.)
Nevertheless, industrialized countries re-
main opposed to any suggestion that a bind-
ing instrument is an appropriate outcome of
the IGC.

1V.3. Customary Law

The recognition of customary law remains
elusive within the document, and deeply un-
popular with member states. The document
contains the objective of supporting TK sys-
tems to “respect and facilitate the continu-
ing customary use, development, exchange
and transmission of traditional knowledge by
and between traditional knowledge hold-
ers.”* This has elements of recognition of
customary law but does not establish it as a
legal basis for further provisions in the
agreement. No communities commented on
this, but it seems clear that this does not go
far enough in recognizing a role for custom-
ary law in the proposed frame-
work/instrument. The Saami Council also

33 WIPO/GRTKF/I1C/11/5(c), page 4.
34 Annex to WIPO/GRTKF/IC/11/5 (b), pagel5.
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noted that guiding principles should also in-
clude a reference to customary law, which is
missing.®> The Saami Council also objected
to the wording in Principle (h) which makes
the recognition of customary law subject to
national law.

1V.4. Mutual Supportiveness with Other
Agreements

The issue of the relationship to other
agreements remains complex. Many states
are clearly relying on the CBD as a stepping
stone to move the IGC process forward.
However, the CBD relies on state sover-
eignty over genetic resources, a concept
that makes it difficult for indigenous and
other local communities to consider a similar
formulation for TK. In this regard, Draft Ob-
jective (ix), “Respect for and cooperation
with relevant international agreements and
processes”, has been criticized for not spe-
cifically recognizing international human
rights agreements regarding indigenous and
other local communities.®®

In relation to the Draft Guiding Principles,
certain indigenous and other local communi-
ties have also expressed concerns in relation
to the last paragraph of the general guiding
principle (f) which states that “nothing in the
principles of the international regime should
be interpreted to limit the sovereign rights
of States over national resources...” Such a
provision, the Saami Council argued, places
emphasis on sovereign rights of States over
their natural resources, to the exclusion of
the recognition of indigenous and other local
communities’ rights over natural resources.
According to the Saami Council, “[t]hese
two principles have to be balanced against
each other.”®’

Subjecting the principle of prior informed
consent to “relevant national laws” as stipu-
lated in Article 7 (1) of the Draft Substantive
Principles has also been criticized by indige-
nous and other local communities. For cer-
tain communities, “[t]he concept of free,
prior and informed consent can be described
as a bundle of rights, many of them human

%% |bid. at page23.

S8WIPO/GRTKF/IC/10/INF/2, comments by the Secre-
tariat of the Permanent Forum on Indigenous Issues,
available at
http://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_
10/wipo_grtkf_ic_10_inf_2.doc.

37T WIPO/GRTKF/IC/7/15/Prov 2, paragraph 135, state-
ment by the representative of the Saami Council.

rights, such as, again, indigenous peoples’
right to self-determination and our land and
resource rights. Per definition, human rights
can never be subject to national legisla-
tion.”38

I1V.5. Specific Substantive Areas

IV.5.1. Scope and Nature of Misappropria-
tion

Misappropriation of TK by third parties and
the failure on the part of the current IP re-
gime to prevent such has been matter of
concern for indigenous and other local
communities. As highlighted earlier, the
patent system has facilitated the granting of
IP rights to invention where TK has been
used without the consent of the holders of
TK, or the sharing of benefits from the utili-
zation thereof.

Article 1, entitled “Protection against Misap-
propriation”, of the Draft Substantive Provi-
sions adopts a broad approach. The provi-
sions incorporate a list describing acts of
misappropriation that range from instances
where TK is acquired by means of bribery or
theft, or where TK is used for a commercial
benefit and the recognized holders of the
knowledge were not appropriately compen-
sated. Misappropriation also concerns cases
where the principle of prior informed con-
sent is not respected, and where TK is used
in a manner that is spiritually or morally of-
fensive to TK holders.

The drafting of this provision also incorpo-
rates the IP principles of unfair competition.
According to Article 4 “traditional knowledge
holders should also be effectively protected
against other acts of unfair competition, in-
cluding acts specified in Article 10bis of the
Paris Convention.”

Despite attempts to be broad in its determi-
nation of acts misappropriation, concerns
have been raised against Article 1. For some
indigenous and other local communities, the
scope of misappropriation as expounded in
the draft substantive principle adopts an ap-
proach that is too limited. Such an ap-
proach, it is argued, leaves “a substantial
part of the traditional knowledge that con-
ventional IP regimes consider to be in the
so-called public domain continuously without

38 Annex to WIPO/GRTKF/I1C/11/5 (b), page 35.
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protection.”® For others, such a provision
fails to effectively address the acts of mis-
appropriation which have raised concerns for
indigenous and other local communities,
i.e., acts that are culturally offensive.*® Fur-
thermore, it is also argued that wording like
“wilful” and “clearly” used in Article 3 (v)
could be interpreted in a manner that places
an onerous burden on the TK holder to
prove that an offence was intended.**

IV.5.2. Duration of protection

The “Duration of Protection” stipulated in
Article 9 of the Draft Substantive Provisions
is also an element essential for the protec-
tion of TK which, in the opinion of indige-
nous and other local communities, is not
adequately clarified in the draft document.
The Draft Substantive Provisions imply
unlimited term for as long as the knowledge
continues to qualify as traditional knowl-
edge. The Saami Council has found this sat-
isfactory*? but few other groups have com-
mented on this issue. For holders of tradi-
tional knowledge, such knowledge is inalien-
able and trans-generational in nature and
should be offered protection that is not lim-
ited by a time period, as is the case with re-
spect to conventional IP rights. While sev-
eral IGC members have also supported this
view, *® others stress a discussion on the
duration of protection is still premature con-
sidering that members have not yet clarified
the scope of rights.

1V.5.3. Exceptions and Limitations

The exceptions and limitations requirement
is another element being discussed as a
measure to limit protection of traditional
knowledge, applying the justifications and
norms underlying the existing IP system.
Article 8 on “Exceptions and Limitations”
stipulates that “... national authorities may
exclude from the principle of prior informed
consent the fair use of traditional knowledge

3% |bid. at page 31.

4° WIPO/GRTKF/ 4/15, paragraph159, statement by the
representative of the Inuit Circumpolar Conference
(1co).

41 Appendix to WIPO/GRTKF/I1C/11/5(b), page 21.
“2Annex to WIPO/GRTKF/1C/11/5(b), page 38.

43 WIPO/GRTKF/IC/7/15/Prov 2, paragraph 110. Brazil
stated that the rights of indigenous communities over
their knowledge were inalienable, unrenounceable and
imprescriptible. See also WIPO/GRTKF/IC/11/5/(b), at
page 39, regarding comments by South Africa on Arti-
cle 9 calling for the protection of traditional knowledge
to be held in “perpetuity.”

which is already readily available to the
general public, provided that users of that
traditional knowledge provide equitable
compensation for industrial and commercial
uses of that traditional knowledge.” Some
indigenous and other local communities ar-
gue that the wording “already readily avail-
able to the general public” reaffirms the
mistaken belief that traditional knowledge
that is not protected by modern intellectual
property measures is in the public domain or
“can be exempted from their prior informed
consent.”* For these groups the principle of
public domain contributes to a further mis-
appropriation of their TK and fails to respect
the principle of prior informed consent.

This position has received support from
some member states. Egypt, speaking on
behalf of the Africa Group, noted:

Regarding Principle B.8 on excep-
tions and limitations, the Group’s
preliminary opinion was that this was
a matter which should be ap-
proached with caution and should
preferably be decided by the TK
holders themselves. Limitations and
exceptions were necessary in exist-
ing IP systems as they concerned
private rights granted for a limited
duration and from which often a ma-
terial benefit could be derived. This
was not necessarily the case when
protection of TK was sought.*®

Despite measures to ensure that the pro-
posed WIPO framework on TK reflects the
demands and interests of the various stake-
holders involved in the IGC process, gaps
continue to exist. On the one hand, the IGC
framework continues to focus on the protec-
tion of TK against misappropriation and mis-
use, as opposed to other objectives such as
safeguarding and conserving TK. On the
other hand, indigenous and other local
communities continue to reiterate issues
such as the nature of their participation and
the fact the draft does not adequately ad-
dress concerns such as their right to self-
determination. While any process such as
the IGC will inevitably be unable to address
all the issues favoured by all the stake-
holders, the IGC is striking in how far it is

4“4 WIPO/GRTKF/1C/11/5/(b), comments by the repre-
sentatives of the Saami Council and Tulalip Tribes,
pages 37 and 38.

45 WIPO/GRTKF/IC /7/15, paragraph 120.
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from meeting the core demands of the ac-
knowledged primary beneficiaries of the
treaty: indigenous and other local communi-
ties.

V. Why has the IGC not fully reflected
the Views of Indigenous and Local
Communities?

Despite the IGC’s initial endeavours to adopt
measures of protection of TK that are reflec-
tive of the needs and expectations of TK
holders and to involve indigenous and other
local communities in its policy discussions,
the concerns and demands of these commu-
nities continue to receive insufficient atten-
tion. There are several reasons that explain
why the IGC has not succeeded in fully re-
flecting the demands of indigenous and
other local communities.

First, being a member-state driven commit-
tee, member state interests dominate.
Given that domestic interest groups’ goals
are not necessarily congruent with those of
the member states; the IGC finds itself chal-
lenged in its attempt to strike an equitable
balance of the interests at stake. On the one
hand, some of its members demand a focus
on TK protection mechanisms consistent
with existing IP systems, and on the other
hand indigenous and other local communi-
ties demand recognition of sui generis forms
of protection that do not incorporate the
current IP regimes.

Secondly, the IGC, like most intergovern-
mental committees, tends to be character-
ised by the interplay of politics and positions
with regard to the larger work and mandate
of WIPO. There is an evident lack of consen-
sus between developing and industrialized
countries on whether or not an international
instrument for the protection of TK should
be legally binding or not. Members continue
to disagree on various substantive provi-
sions such as a definition of traditional
knowledge. Some members reiterate the
view that existing IP regimes already pro-
vide for the protection of TK while others
counter and highlight difficulties encoun-
tered in applying conventional IP measures
to protect traditional knowledge. One of the
sources of disagreement lies in the fact that
the some countries view the IGC as a con-
venient dumping ground for difficult issues
that they would otherwise have to address

in other committees such as the Standing
Committee on Patents and the Standing
Committee on Copyright and Related Rights.
From their viewpoint the IGC’s function is to
serve as a discussion forum that will not
lead to any substantive outcome. At the
same time, this tactic ensures that any time
TK-related issues are raised in other com-
mittees; these countries will be able to say
that the issues are best addressed in the
IGC.

Perhaps the most challenging issue, sub-
stantively, is the fact that only a small por-
tion of WIPO member states has enacted
legislative measures for the protection of
TK. This not only includes positive measures
of protection, but also measures to prevent
misappropriation at the domestic level. In-
digenous and other local communities are
seeking protection at the international level
that has, for the most part, not been pro-
vided for at the national level. This has
made it difficult to draw from national ex-
periences in trying to craft an international
agreement. It has also made it easy for
some industrialized countries to suggest that
the entire subject matter of TK requires fur-
ther study and exploration of national ex-
periences and thereby avoid engaging with
the very real problem of cross-border mis-
appropriation.

While participation of indigenous and other
local communities in the IGC has improved,
measures to ensure active and effective par-
ticipation need to be strengthened, if the
equitable inclusion of their demands is to be
achieved. The sections below outline some
of the issues to be addressed.

V.1. Participation issues

Despite the accreditation of indigenous and
other local community organizations and
their active involvement in the IGC proc-
esses, their effective participation will con-
tinue to be limited by the structure of the
IGC, which is member driven. While they
feel that the work of the committee has
been developed without really taking into
account the broad based participation of in-
digenous peoples,*® initiatives by the com-
mittee to increase participation cannot be
overlooked. Such initiatives include the
creation of the Voluntary Fund whose objec-

46 WIPO GRTKF/ICF/10/7Prov2, paragraph 171, state-
ment by Indigenous peoples Council on Biocolonialism.
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tive is to increase participation of indigenous
and other local communities in the work of
the IGC, and the establishment of a panel of
indigenous peoples composed of experts
from indigenous and other local communi-
ties.*” The panel plays an important role be-
cause the experts discuss and share the ex-
periences and concerns of holders and cus-
todians of traditional knowledge.

While the Voluntary Fund is still very much
in the early stages of operation, the number
of actively participating indigenous groups
remains low. One barrier may be the com-
plexity of accreditation and the long lag time
between when an application is approved
and attendance can be won. Essentially, an
application must be made before the up-
coming meeting, so as to attend the subse-
quent meeting. The gap between application
and attendance can potentially last up to a
year.

Another issue that may pose a barrier for
those without access to the Fund is simply
the cost of the meeting. Whereas most
other committee meetings at WIPO last a
week at the most, the IGC usually sits for a
minimum of 10 days, requiring significant
investment from delegations and represen-
tatives coming from outside Geneva. Few
self-funded organizations are capable of
sending a proper delegation to Geneva for
the entire period of the meeting, reducing
their capacity and effectiveness at the meet-

ing.

V.2. Relationship between Member
State Delegations and Indigenous and
Other Local Community Representatives

The often tense relationship between in-
digenous and other local communities and
the member states in which they reside is
perhaps another reason why the IGC has
not fully reflected their aspirations. In some
cases, there exists a conflictual relationship
at the national level regarding such issues in
the policy-making processes affecting in-
digenous and other local communities, rec-
ognition of land rights, the right to self-
determination, and application and enforce-
ment of customary law. This conflict is
sometimes carried onto the international
level.

47 WIPO/GRTKF/IC/7/15, paragraph 63.

More generally, for the majority of indige-
nous and other local communities a compre-
hensive framework for the protection of TK
can only be achieved if their right to self-
determination, land rights and customary
laws are recognized, and if they are actively
involved in the policy-making processes.
This may clash with the more limited man-
date of delegates to the WIPO IGC.

In other instances, indigenous and other lo-
cal communities have formed part of na-
tional delegations which has enhanced na-
tional access, but has also meant that such
representatives have not been able to speak
beyond the already established national po-
sitions, if at all. Finally, in some cases there
has been a growing recognition and appre-
ciation for enhancing participation of indige-
nous and other local communities in the de-
velopment of policies and legal frameworks
regarding TK, but still some frustration ex-
ists on the part of indigenous and other local
communities as to the real effectiveness of
their participation in the decision-making
processes at the national level.

V.3. Relationship between Indigenous
and Other Local Communities with Ge-
neva-based NGOs

The relationship between the indigenous and
other local communities with the Geneva-
based NGOs could also be a factor contribut-
ing to the slow results from the IGC process.
Geneva-based NGOs have played an impor-
tant role in raising awareness on the public
interest implications of excessive IP rights
as well as working hard to support the ob-
jectives of developing countries. At WIPO,
they have also actively supported demands
of developing countries for the broadening
of the WIPO mandate to incorporate the de-
velopment agenda and in raising concerns
regarding access to knowledge issues. How-
ever, the participation of NGOs in the IGC
has been cautious, at best. In part, this has
been because NGOs have deferred to repre-
sentatives of indigenous and other local com-
munities. In addition, it may also be the case
that the IGC presents a challenge to their nor-
mal mode of opposition regarding the unjusti-
fied expansion of IP rights.

In this scenario, potentially strong allies for in-
digenous and other local communities have
been missing from the discussion. While a few
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organizations*® have been present in the IGC
discussions from the beginning, their overall
participation has been less active than in other
WIPO committees. Nonetheless, it is imperative
that farmers’ organizations, environmental or-
ganizations, academic groups, libraries, and
public health and research groups become more
extensively involved in the discussion and have
greater interaction and coordination with indige-
nous and other local communities at the 1GC.

V1. Some Suggestions for Improvement

While participation of indigenous and other local
communities in the IGC has improved, meas-
ures to ensure active and effective participation
need to be intensified. In this light, the following
suggestions could be considered as potential
measures to be integrated in the future work of
the IGC.

a) The indigenous and other local communi-
ties may need to be more strategic in de-
ciding what they want to achieve in the
IGC framework on TK considering the limi-
tations of the IGC in making practical pro-
gress on substantive issues. Proposals
that recommend bringing all elements of
the protection of TK into the IGC might
complicate the basic goal that indigenous
communities and developing countries are
aiming to achieve in the discussions at the
IGC. It may be appropriate for discussions
on the larger issues of sovereignty and
autonomy to be addressed in domestic or
other international fora while the I1GC
deals with the somewhat narrower issue
of protection of TK. Focused discussions,
both before and during the IGC, can help
in narrowing the differences among in-
digenous and other local communities and
their governments in a manner that fur-
thers both their interests.

b) IGC member countries should include in
their delegations, and as expert advisors,
representatives of indigenous peoples. In

48 Non-governmental organizations that have been in-
volved in the IGC include, for example, International
Centre for Trade and Sustainable Development
(ICTSD), Genetic Resources Action International
(GRAIN), Center for International Environmental Law
(CIEL;) Third World Network (TWN) and the World Con-
servation Union (IUCN). Intergovernmental organiza-
tions such as the South Centre, the United Nations Con-
ference on Trade and Development (UNCTAD), United
Nations Environment Programme (UNEP) and United
Nations Educational, Scientific and Cultural Organiza-
tion have also been involved in the IGC process.

adopting this approach 1GC member
states would be operationalizing the prin-
ciple of broad participation in its policy and
decision-making processes, considering
that matters of concern to indigenous and
other local communities are being dis-
cussed. IGC member countries should
strive to coordinate indigenous and other
local communities attending the sessions
with both national delegates as well as re-
gional groups.

¢) Geneva-based NGOs should hold consulta-
tion meetings with indigenous representa-
tives. Further, NGOs permanently accred-
ited to WIPO should open up their delega-
tions to appropriate partner indigenous ac-
tors. Likewise, NGOs should try to assist
indigenous groups with information and
expertise on how to access the Voluntary
Fund.

VI1. Conclusion

It is imperative that the IGC not only works to-
wards enhancing participation of indigenous and
other local communities in its processes. Partici-
patory mechanisms adopted must ensure that
these communities actively and effectively take
part in the processes designed to develop law
and policy to protect their rights. Failure to
achieve such an objective will undermine not
only all the efforts done to bring the various
stakeholders to the table, but it will also under-
mine the development of a framework that is
balanced and representative of their concerns
and their respective systems of protection.

The IGC is one of the very few platforms where
the knowledge issues of concern to indigenous
and other local communities are being ad-
dressed. While there are criticisms that can be
made, it is imperative that the process be
strengthened rather than weakened. Indigenous
and other local communities are the major de-
mandeurs in this process but unlike many, their
goals are ones based, not on expansion of exist-
ing benefits, but of the restoration of rights that
have been neglected or lost. The precedent that
the IGC will set in reaching a substantive
agreement on the protection of TK may finally
enable the full exploration of alternatives be-
yond the existing IP system for all TK holders.
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AN OVERVIEW OF RELEVANT DEVELOPMENTS IN
THE VARIOUS IP FORA

The following is an overview of the develop-
ments in the various fora dealing with intellec-
tual property issues in the second quarter of
2007.

The World Trade Organization

The highlight of the second quarter of 2007 was
defined by the failure to make progress in the
Doha Round negotiations. The efforts of the
trade representatives of U.S., the EU, Brazil and
India in Potsdam to bridge the gap in trade ne-
gotiations, mainly industrial goods and agricul-
ture, have not been successful.

Council for TRIPS

The Council for TRIPS met from 5-6 June 2007.
During the meeting, member states discussed,
among other issues: the review of Article
27.3(b) and the relationship between TRIPS and
the Convention on Biological Diversity; the pro-
tection of traditional knowledge and folklore;
and a Communication from Switzerland on en-
forcement of intellectual property rights.

Uganda, on behalf of the African group, re-
quested that the African group be added to the
list of co-sponsors of the proposed amendment
to the TRIPS Agreement. The request was
made in order to facilitate the introduction of
disclosure requirements for patent applications
in cases of inventions derived from or cancers
genetic resources and traditional knowledge
(WT/GC/W/564/Rev.2/Add.4).*° Norway also
submitted a reply to Switzerland’s questions re-
garding its proposal for the amendment of the
TRIPS Agreement. Discussions on how best to
proceed have been limited. The Council dis-
cussed the submission from Switzerland
(IP/C/W/492) on enforcement, despite the res-
ervation of several countries on maintaining en-
forcement issues as an agenda item, as pro-
posed by the European Union.

The U.S. submitted requests for consultation
with China on Measures Affecting Trade Rights
and Distribution Services for Certain Publications
and  Audiovisual Entertainment  Products
(WT/DS363/1) and Measures Affecting the Pro-
tection and Enforcement of Intellectual Property

“° It is also submitted as trade negotiation and out-
standing implementation issues.

Rights (G/L/819, IP/D/26, WT/DS362/1). The
consultations were held from 5-6 and 7-8 June
2007, respectively, but were unsuccessful. In a
press release issued on 9 June 2007, the Per-
manent Representative of China emphasized
that the measures under consultation “are fully
consistent with the TRIPS Agreement and
should bear no blame.” In addition, China ob-
jected to threats by developed countries of in-
voking trade dispute settlement mechanisms in
order to impose additional obligations (beyond
those required by the TRIPS Agreement) on de-
veloping countries.

For the Special Session of the Council of TRIPS,
the WTO Secretariat introduced the updated
version of the side-by-side presentation of pro-
posals on multilateral registration and notifica-
tion of geographic indications
(TN/IP/W/12/Add.1).

Members continue to disagree on how best to
deal with geographical indications and the rela-
tionship between biodiversity conservation and
the TRIPS Agreement.

The next formal meeting of the Council for
TRIPS will be held from 23-24 October
2007.

Working Group on Trade and Transfer of
Technology

The Working Group on Trade and Transfer of
Technology held a meeting on 17 April 2007.
The Working Group elected H. E. Mr. Kwabena
Baah-Duodu of Ghana as Chairperson of the
Working Group. UNCTAD made a presentation
on its upcoming study on "Trends in
Cross-Border Flows of Technology"'.

With respect to possible recommendations on
steps that might be taken within the mandate of
the WTO for increasing the flow of technology to
developing countries, Members highlighted:

e The link between Articles 67, 66.2 and 7
of the TRIPS Agreement

e Mechanisms on voluntary guidelines de-
veloped by OECD

¢ An exchange of information on investment
and technology-related incentives and
best practices in technology transfer

¢ Information sharing among patent offices

e The link between technology transfer and
the temporary movement of natural per-
sons under Mode 1V of GATS.

The technology transfer provisions of the Mont-
real Protocol on Substances That Deplete the
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Ozone Layer were suggested as a model for de-
veloping possible recommendations on facilitat-
ing the transfer of technology.*°

The meeting of the Working Group in the
third quarter was scheduled for 13 July
2007.

World Intellectual Property Organization
(WIPO)

The Fourth Session of the Provisional Committee
on Proposals Related to the WIPO Development
Agenda (PCDA), held on 11-15 June 2007, con-
cluded with modest progress. The meeting in-
volved several informal closed-door sessions.
The PCDA recommended to the 2007 General
Assembly a total of 45 proposals, narrowed
from an original list of 111. The Chair will pre-
pare, in consultation with member states, a list
of proposals that can be implemented immedi-
ately.

Member states agreed to recommend the estab-
lishment of a Committee on Development and
IP that will:

a) Develop a work program for implementa-
tion of the adopted recommendations

b) Monitor, assess, discuss and report on the
implementation of all adopted recommen-
dations, in coordination with relevant
WIPO bodies

c) Discuss IP and development-related issues
as agreed by the Committee, as well as
those decided by the General Assembly

The resumed session of the PCDA will be
held 4 September 2007.

Second Special Session of the WIPO
Standing Committee on Copyright and Re-
lated Rights (SCCR)

The Second Special Session of the SCCR was
held from 18 to 22 June 2007. The aim of the
special session was to “agree and finalize, on a
signal-based approach, the objectives, specific
scope and object of protection” of the proposed
treaty. If agreement had been reached, a Dip-
lomatic Conference (the final stage in the
treaty-making process at WIPO) would have
been convened by the end of the year. Given
that no agreement was reached at the special
session however, discussions on the proposed
broadcasting treaty will go back to the normal
session of the SCCR without a time frame de-

SO WT/WGTTT/M/19, 12 June 2007.

fined for the convening of the Diplomatic Con-
ference. The future of the broadcasting treaty
will now be taken up by the WIPO General As-
sembly in September 2007.

Working Group on Reform of the Patent
Cooperation Treaty (PCT)

The Ninth Session of the Working Group on Re-
form of the PCT, held from 23-26 April 2007,
ended with the proposal of amendments to the
PCT regulations relating to the use of the results
of earlier searches by an office other than the
office acting as the international searching au-
thority, as well as the restoration of the right of
priority for submission to the Assembly for con-
sideration at its next session. This ended Swit-
zerland’s efforts to “explicitly enable the national
patent legislation” to require the declaration of
the source of genetic resources and traditional
knowledge in patent applications.>*

Third Quarter WIPO Meetings:

¢ Intergovernmental Committee on Intel-
lectual Property and Genetic Resources,
Traditional Knowledge and Folklore, 11th
Session, 3-12 July 2007

e Programme and Budget Committee,
12th Session, 11-13 September 2007

e Assemblies of the Member States of
WIPO: 43rd Series of Meetings, 24 Sep-
tember — 3 October 2007.

Other Multilateral Fora

World Health Organization

The Sixtieth World Health Assembly, held from
14-23 May 2007, concluded with an agreement
mandating the provision of technical assistance
for the use of flexibilities in the TRIPS Agree-
ment (and relevant decisions) in order to pro-
mote access to pharmaceutical products.®? The
U.S. disassociated itself from the decision.>® The
Intergovernmental Working Group on Public
Health, Innovation and Intellectual Property
(IGWG) (established in 2006°%) is expected to
make its complete recommendation at the 2008
World Health Assembly. The IGWG is requested
to give "particular attention to needs-driven re-
search and other potential areas for early im-

51 PCT/R/WG/9/5.

52 WHO (2007), Public Health, Innovation and Intellec-
tual Property Rights, WHA 60.30.

5% Intellectual Property Watch, 23 May 2007.

54 See WHO (2006), WHA59.24.
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plementation.” The IGWG was preceded by the
Commission on Intellectual Property Rights, In-
novation and Public Health that adopted its re-
port on April 2006.

Following a series of closed-door sessions during
the Assembly, Members agreed on principles for
sharing avian influenza virus samples through a
global network. The resolution from the Execu-
tive Board of the WHO (adopted during its
meeting of 22-29 January) focused on best
practices and international health regulations.>®
The Draft Resolution on “Responsible Practices
for Sharing Avian Influenza Viruses and Result-
ing Benefits,” proposed by Indonesia and sup-
ported by several developing countries, focused
on “fair and equitable international mecha-
nisms,” transferring technology and know-how
and prior informed consent.>® The resolution
proposed by the U.S. on “Mechanisms to Pro-
mote Access to Influenza Pandemic Vaccine for
Developing Countries Lacking Sufficient Influ-
enza Vaccine Production™’ focused on increas-
ing access to vaccines in developing countries
without production capacity and “unrestricted
sharing” of viruses with the WHO.

The Assembly finally adopted the Resolution on
“Pandemic Influenza Preparedness: Sharing of
Influenza Viruses and Access to Vaccines and
Other Benefits.”® The main elements of the
resolution include:

e Identifying frameworks and mechanisms
for ensuring fair and equitable benefit
sharing, taking into strong consideration
the specific needs of developing countries.
(The framework is also expected to ad-
dress technical assistance to developing
countries, to enhance local research, sur-
veillance and testing capacity);

e Establishing an international stockpile of
vaccines for use by countries in need in a
timely manner and according to sound
public-health principles, with transparent
rules and procedures, informed by expert
guidance and evidence;

e Formulating mechanisms and guidelines
aimed at ensuring fair and equitable dis-
tribution of pandemic-influenza vaccines at
affordable prices;

e Convening an interdisciplinary working
group to revise the terms of reference of
WHO Collaborating Centres, H5 Reference

5% “Avian and pandemic influenza: developments, re-
sponse and follow-up, application of the International
Health Regulations (2005), best practices for sharing
influenza viruses and sequence data

56 A6O/A/Conf.Paper No.2.

57 A60O/A/Conf.Paper No. 1.

58 WHA60.28

Laboratories, and national centres; devis-
ing oversight mechanisms; formulating
draft standard terms and conditions; and
reviewing all relevant documents for shar-
ing influenza viruses;

e Convening an intergovernmental meeting
to consider the reports by the Director-
General and by the interdisciplinary work-
ing group; commissioning an expert re-
port on the patent issues related to influ-
enza viruses and their genes; and report-
ing on the progress of implementation of
this resolution (including the work of the
intergovernmental meeting) to the Sixty-
First World Health Assembly, through the
Executive Board.

United Nations Conference on Trade and
Development (UNCTAD)

UNCTAD's 2007 International Investment
Agreements Monitor (No.1l) focused on the
analysis of intellectual property provisions in
international investment arrangements.®® The
Monitor indicated that the inclusion of IP-related
provisions in investment agreements reflects
the importance of patents, trade secrets,
trademarks, copyrights, etc. in commercial rela-
tions between countries. They are also an im-
portant area where intense negotiations occur.
UNCTAD also held a workshop and capacity
building session from 26 to 29 April 2007 on
“Dispute Settlement in International Trade, In-
vestment and Intellectual Property” in Indonesia
and a meeting on “Defining the Public Interest
in Intellectual Property,” organised jointly with
Stockholm Network/Public Interest Intellectual
Property Advisors (PIIPA).%°

The 10th Session of the Commission of Sci-
ence and Technology for Development was
held from 23-25 May 2007 in Geneva and
concluded with the successful adoption by
consensus of a Draft Decision and Draft Reso-
lution for submission to the Economic and So-
cial Council (ECOSOC). The draft resolution
focuses on Flow of Information for the Follow
Up of the World Summit on the Information
Society (WSIS). The draft decision proposes a
multi-year work programme focusing on:

5 UNCTAD (2007), 1A MONITOR No. 1 (2007), Inter-
national Investment Agreements.

80 UNCTAD (2007) Defining the Public Interest in Intel-
lectual Property A Joint UNCTAD - Stockholm Network -
PIIPA Event, meeting report.
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¢ Development-ariented policies for a socio-
economically inclusive information soci-
ety;

e Improvements and innovations in existing
financing mechanisms;

¢ Measuring the information society;

e Multi-stakeholder partnerships for building
the information society;

¢ Innovation, research and technology
transfer;

e Continued examination of the implications
of science and technology for develop-
ment, particularly in education, energy,
agriculture, water and health care.

Relevant UNCTAD meetings during the
third quarter:

¢ Intergovernmental Group of Experts
on Competition Law and Policy, 17—
19 July 2007

e Launch of the Least Developed Coun-
tries Report 2007, 19 July 2007.

The UN Internet Governance Forum (IGF)

The second round of IGF consultations took
place in Geneva at the International Telecom-
munication Union on 23 May 2007 and follow-up
meetings were held at the Palais des Nations on
25 May 2007. The consultations focused on the
substantive preparation for the annual meeting
of the IGF, to be held in November 2007 in Rio
de Janeiro, Brazil. Progress was made on the
draft programme developed during the first
open consultation meeting on 13 February
2007. The process also produced a revised
schedule for the Rio meeting, however nothing
was finalized. The consultations have succeeded
in developing a general statement on additional
themes on Critical Internet Resources. Discus-
sions continue on sub-topics and the organisa-
tion of workshops, open forums, plenary ses-
sions and dynamic coalitions on the broader
theme. The general agreement on Critical Inter-
net Resources for the Rio meeting states that:

While there was general agreement to
have a main session devoted to Critical
Internet Resources, the content and ap-
proach on how to deal with these issues
is yet to be determined. A wide range of
options are currently under discussion.
These range from discussing issues that
relate to the framework of shared prin-
ciples, norms, rules, decision-making
procedures, and programmes that
shape the evolution and use of the

Internet to case studies that would ex-
plore issues such as the costs of inter-
national connectivity or root server de-
nial of service (DoS) attack prevention.
Another approach consists of inviting
the major relevant institutions, such as
the International Telecommunication
Union (ITU) and the Internet Corpora-
tion for Assigned Names and Numbers
(ICANN) to actively participate in a dis-
cussion on topical issues related to
Internet governance.®*

The next open consultation meeting is
scheduled to take place in Geneva on 3
September 2007. It is expected that the Sep-
tember meeting will result in a final programme
outline and schedule for Rio.

The second annual meeting of the I1GF will
be held in Rio de Janeiro, Brazil from 12-15
November 2007.

Regional and Bilateral Trade Agreements
with Intellectual Property Provisions

The following section highlights the latest devel-
opments in U.S. and European bilateral and re-
gional trade negotiations with developing coun-
tries with specific focus on IP issues.

Free Trade Agreements involving the
United States

This quarter was marked by the expiration of
the Trade Promotion Authority (TPA) on 30 June
2007 which impaired ongoing negotiations, no-
tably with the United Arab Emirates and Taiwan.
Moreover, at the end of June 2007, the U.S.
Congress intensified the demand for signatories
to its free trade agreements to make changes in
their domestic laws and regulations before the
agreements go into effect. The U.S. Congress
thus refused to vote on certain free trade
agreements before such reforms were made. In
May, Democratic congressional leaders struck a
deal with President Bush on several outstanding
trade issues. The deal introduced changes in the
existing FTAs which make several multilateral
trade agreements enforceable under the bilat-
eral trade agreements, and binding the signato-
ries to commitments on compliance with Inter-
national Labour Organization standards.

In addition to changes on labour and environ-
ment standards, the amendments of the Free

81 ITU, WG-WSIS- 11/16.
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Trade Agreements with Peru, and Colombia in-
corporated the understanding of the respective
parties to the agreement regarding certain pub-
lic health measures. Accordingly, the parties
affirmed their commitment to the Doha Declara-
tion on the TRIPS Agreement and Public Health
(WT/MIN(01)/DEC/2). The parties agreed that
the IP chapter does not and should not prevent
the effective utilization of the TRIPS Public
Health solution as adopted under the Decision of
the General Council of 30 August 2003 on the
Implementation of Paragraph Six of the Doha
Declaration on the TRIPS Agreement and Public
Health (WT/L/540). However, this incorporates
the WTO General Council Chairman’s statement
accompanying the Decision (JOB(03)/177,
WT/GC/M/82). Where the amendment of the
TRIPS Agreement enters into force, the parties
shall hold consultation if the application of a
measure in conformity with the amendment vio-
lates the IP chapter of the FTAs.

The update on U.S. FTAs includes:

1. FTAs that were concluded, ratified and en-
tered into force:

e U.S.-Chile Free Trade Agreement

e U.S.-Singapore Free Trade Agreement

e Australia-United States Free Trade
Agreement

e U.S.-Morocco Free Trade Agreement (as
part of Middle East Free Trade Area
(MEFTA))

e U.S.-Bahrain Free Trade Agreement (as
part of MEFTA)

¢ U.S.-Oman Free Trade Agreement (as
part of MEFTA)

e Dominican Republic-Central America-
U.S. Free Trade Agreement (CAFTA).
Under the CAFTA-DR FTA, the Domini-
can Republic has yet to fully implement
the intellectual property rights provisions
of the FTA that entered into force on 1
March 2007.°> Costa Rica is the only
country that has not ratified the CAFTA.

2. FTAs that are concluded and are expected to
enter into force:

e U.S. and Panama finalised a FTA deal
just before the expiry of the Trade Pro-
motion Act of the United Sates. Panama
subsequently ratified the agreement.
The FTA includes the above-mentioned

%2 Dominican Republic has yet to fully access DR-CAFTA
trade deal, Dominican Today, 6 July 2007, available at
http://www.bilaterals.org/article.php3?id_article=8933

amendments introduced by the U.S.
Congress.

e U.S.- Andean: Although the U.S. has
signed FTAs with Peru (12 April 2006)
and Colombia (22 November 2006),
both of the treaties are still pending be-
fore the U.S. Congress. The United
States and Peru and Colombia have
reached agreement on the amendment
of the respective FTAs with respect to
changes requested by the United Sates
Congress.

e The U.S. and South Korea finalised a
Free Trade Agreement (FTA) on 1 April
2007. Unlike the FTA with Peru and Co-
lombia, the fate of the U.S.—Korea FTA is
not clear as the U.S. Congress is still de-
bating whether to approve it.%*

3. FTAs that failed to make progress or are
suspended with an unclear future, or their
status remains uncertain due to the expira-
tion of Trade Promotion Authority:
¢ U.S. - Middle East: U.S.-United Arab

Emirates, and U.S.- Kuwait;

¢ U.S. - Andean Community: Vene-
zuela pulled out of the Andean Com-
munity in protest over the U.S. FTAs
signed by other members of the com-
munity. Ecuador has suspended the
negotiation;

¢ U.S.-Malaysia - although the deadline
under the Trade Promotion Authority
could not be accomplished, negotiations
continue and the U.S. is still seeking a
comprehensive agreement with Malay-
sia;®*

e U.S.-Southern African Customs Un-
ion (composed of South Africa, Bot-
swana, Namibia, Lesotho and Swazi-
land);

e U.S. - Thailand: No progress in the
second quarter of 2007..

4, Others:

e U.S.-Taiwan - The possibility of enter-
ing into a Trade and Investment
Framework Agreement (TIFA) as a
predecessor to a full FTA between the
U.S. and Taiwan has started and stalled

83 A good, if not great, deal; New York Times, July 11,
2007 , available at
http://www.nytimes.com/2007/07/11/opinion/11wed?2.

html?_r=1&oref=slogin

8 Washington wants rice included in FTA talks with KL,
Business Times Malaysia, 9 June 2007, available at
http://www.bilaterals.org/article.php3?id_article=8627
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several times since 1997. Since the
Trade Promotion Authority (TPA) expired
at the end of June 2007 without any de-
velopments in US-Taiwan trade rela-
tions, the negotiations now have shifted
towards Dbilateral investment agree-
ments.®®

e U.S.-Vietham - The United States and
Viethnam signed a Trade and Investment
Framework Agreement (TIFA) on 21
June 2007. Under the TIFA, the U.S. ex-
pects to strengthen the 2001 U.S.-
Vietnam Bilateral Trade Agreement
(BTA) and Vietham’s WTO commit-
ments. Before the TIFA was signed, U.S.
and Vietnamese officials had been dis-
cussing Viethnam’s progress in imple-
menting the BTA, including issues such
as importation rights for U.S. firms, li-
censing procedures for U.S. investors
and service providers, intellectual prop-
erty rights, customs, and agriculture is-
sues.®®

e U.S.-Russia - On 19 November 2006
the U.S. and Russia signed a bilateral
agreement on Russia’s bid for WTO ac-
cession which required, inter alia, that
Russia proceed with legal reforms to
strengthen the protection and enforce-
ment of intellectual property rights
within its jurisdiction. With the deadline
for implementation of such obligations
having expired on 1 June 2007, Russia
is under increasing criticism for the lack
of compliance with the bilateral agree-
ment. According to the USTR “Special
301 Report”, Russia was placed on the
“Priority Watch List” in 2007.

Free Trade Agreements involving the
European Union

EU-ASEAN

The Secretary General of the Association of
Southeast Asia Nations (ASEAN), Ong Keng
Yong, has recently stated that a free trade
agreement between the European Union and
ASEAN will take “many years” to complete, due

8% Charles Snyder, Washington still non-committal on
FTA with Taiwan, Taipei Times, 15 June 2007, available
at
http://www.bilaterals.org/article.php3?id_article=8731
86 United States and Vietnam Sign Trade and Invest-
ment Framework Agreement, Office of the United
Stated Trade Representative, 21 July 2007, available at
http://www.ustr.gov/Document_Library/Press_Releases
/2007/June/United_States_Vietnam_Sign_Trade_Invest
ment_Framework_Agreement.html?ht=

to organizational differences. According to Ong,
“the EU is a rules-based economic grouping,
while ASEAN is far from any formalized inte-
grated economic structure. They have defined
rules and established practices for every sector
and product and it will take a long time for us
from ASEAN to digest and conclude acceptable
arrangements for both sides. Itll be a long,

drawn-out process”.®’

ACP

The Economic Partnership Agreement (EPA) ne-
gotiations between the European Union (EU)
and African, Caribbean and Pacific Group of
States (ACP) are expected to be concluded by
the end of the year.®®

During the most recent meetings between the
EU and ACP, the EU proposed a full market-
access offer for ACP imports and submitted a
draft EPA text which includes, inter alia, agricul-
tural and fisheries, trade in goods, non-tariff
measures, customs and trade facilitation, tech-
nical barriers to trade, sanitary and phytosani-
tary measures, trade in services, and institu-
tional provisions.®® Intellectual property has
emerged as the main point of contention in
terms of mandate and substantive issue. Nego-
tiations are progressing slowly for all regions of
the ACP except the Cariforum Group, which ac-
cepted negotiations on Intellectual property
rights.

Others:

The EU is also pursuing negotiation of FTAs
with:

Central American Countries
the Andean Community

the Gulf Cooperation Council
South Korea

87 Asean, EU may take years to ink FTA, Financial Ex-
press (India), 16 May 2007, available at
http://www.bilaterals.org/article.php3?id_article=8311
%8 |brahim Kasita, Time running out for new EU trade
deal, New Vision, Kampala, 2 July 2007, available at
http://www.bilaterals.org/article.php3?id_article=8909
9 Melissa Julian, EPA Negotiations Update, ICTSD, May-
June 2007, available at
http://www.ictsd.org/tni/tni_english/TNI_EN_6.3.pdf
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ABOUT THE IP QUARTERLY UPDATE

The IP Quarterly Update is published on a quarterly basis by the South Centre and the Center
for International Environmental Law (CIEL). The aim of the Update is to facilitate a broader
understanding and appreciation of international intellectual property negotiations by providing
analysis and a summary of relevant developments in multilateral, plurilateral, and bilateral fora
as well as important developments at the national level. In each IP Quarterly Update, there is
a focus piece analysing a significant topic in the intellectual property and development
discussions.

Today, in addition to the World Trade Organization (WTO) and the World Intellectual
Property Organization (WIPO), there are other multiple fronts of discussion and negotiation on
intellectual property. These other fora range from international organisations, such the United
Nations Educational and Scientific Organization (UNESCO), the Food and Agriculture
Organization (FAO), the World Health Organization (WHO), the United Nations Conference on
Trade and Development (UNCTAD), the World Customs Organization (WCO), INTERPOL, and
the UN human rights bodies to regional and bilateral fora such as in the context of free trade
agreement (FTAs) or economic partnership agreements (EPAs). In some cases, national
processes or decisions, for example, invalidation of a key patent may have important
international ramifications.

Consequently, all these processes constitute an important part of the international
intellectual property system and require critical engagement by developing countries and other
stakeholders such as civil society organisations. Multiple fronts of discussions and negotiations
require a coordination of strategies and positions that is not always easy to achieve. The
Quarterly Update is meant to facilitate such coordination and strategy development, and is
therefore a vehicle for awareness raising as well as capacity development.
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