


1. BACKGROUND

The Preamble of the Marrakesh Agreement Establishing
the WTO 2 sets out organizational objectives, including:

• raising the standards of living;

• ensuring full employment;

• allowing for the optimal use of the world's resources 
in accordance with the objective of sustainable 
development;

• expanding the production of and trade in goods and 
services;

• ensuring a share in growth in international trade for 
developing countries;

• reducing tariffs and other barriers to trade; and

• eliminating discriminatory treatment.

These objectives include a broad set of policy goals, rang-
ing from economic to the less quantifiable. At face value,
some of these objectives seem incompatible; achieving one
goal could require sacrificing resources from the pursuit of
another. 

WTO agreements include provisions that might - to a lim-
ited degree - allow for a balancing of these objectives.
Qualifiers such as "appropriate", "necessary" and "reason-
able" signal an attempt to weigh certain objectives against
one another. Other legal systems, such as those in the EU
or the US, more specifically use criteria referred to as "pro-
portionality" or "cost-benefit analysis",3 allowing for a more
extensive weighing and balancing of conflicting policy
objectives. 

The meaning of these terms is not always straight-forward,
yet, when applied in specific contexts, it is clearly important,
as it determines what national regulators may and may not
do. Some interpretations may over-privilege trade promo-
tion at the expense of other objectives, such as protecting
the environment and human health. This has already given
rise to claims that the WTO has ignored development and
has acted in an "anti-green, anti-health and undemocratic"
manner. 

Just as important as where the balance in each case is
determined to lie is who makes the decision. Traditionally,
balancing two potentially conflicting policy objectives has
been the purview of domestic democratic institutions, such
as elected councils and parliaments. In theory, the WTO
framework defers to such national decision-making bodies:
the majority of WTO decisions are taken by consensus
among all WTO Members. 

This is particularly important with respect to the WTO's
rule-making work, i.e. the creation of new international rules
and obligations that will ultimately set the limits for domes-
tic regulatory actions. Decisions on whether or not to nego-
tiate a particular issue and the content of new rules and dis-
ciplines are taken unanimously, at least in theory. 4 

However, the situation is different in the context of the
WTO's dispute settlement function. Disputes over whether a
Member's trade measure breaches a WTO agreement can
be brought before WTO panels or the AB, which are com-
prised of various Member States. Ultimately, the WTO
Dispute Settlement Body (DSB), which includes all
Members, has domain over rulings by these bodies.
However, the appearance of "democracy" implied by the
inclusivity of the DSB is misleading: unlike the WTO's law-
making functions, the DSB operates under a reversed con-
sensus rule. Under reversed consensus, the DSB adopts a
panel or AB report unless each and every WTO Member
objects to it. This means that if a panel or AB report rules
that a Member's domestic measure is in violation of WTO
obligations, the violating Member must conform to the ruling
unless all Members of the DSB disagree with that conclu-
sion.5

This framework effectively wrests the authority to deter-
mine and adjudicate domestic policy away from national
governments. Assuming that a panel or the AB, in applying
a necessity or proportionality test, would have the leeway to
analyze whether a domestic measure is "disproportionate"
to or "out of balance" with its objective, the WTO would
effectively co-opt the role of evaluating national policies.
The charge of weighing and evaluating policy objectives
would no longer belong to national authorities but to the
WTO. 

Current developments suggest that WTO decision making
could usurp national authority in just such a way. First, some
recent AB reports interpret existing necessity tests to
include certain balancing elements, which are among the
defining characteristics of a proportionality test. Second,
current negotiations on trade in services have discussed the
inclusion of a proportionality test in new WTO disciplines.
Explicitly including such a weighing mechanism in new serv-
ices rules would broaden the WTO's latitude for judging the
value of Members' national policy goals - judgments tradi-
tionally reserved for domestic authorities.  

2.   ANALYSIS OF NECESSITY AND PROPORTIONALITY

2.1.   NECESSITY - A TRADE / WTO LAW CONCEPT

The concept of "necessity" implies that no alternative
exists to achieve a certain end. Something that is "neces-
sary" is a prerequisite, obligatory or essential. A "necessity",
in principle, is something that cannot be balanced or propor-
tioned against anything else.6 

However, a standard law dictionary cautions that "[t]his
word must be considered in the connection in which it is
used, as it is a word susceptible of various meanings. It
may import absolute physical necessity or inevitability, or it
may import that which is only convenient, useful, appropri-
ate, suitable, proper, or conducive to the end sought. It is
an adjective expressing degrees, and may express mere
convenience or that which is indispensable or an absolute
physical necessity."7
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ed stakeholders throughout the future months of negotiating
processes.  Specifically, careful analysis is needed on
whether new language and concepts, be they newly formu-
lated necessity tests or proposed proportionality tests, fur-
ther constrain domestic regulatory prerogatives. 

4. CONCLUSIONS 

Proportionality testing in the WTO could allow panels and
the AB to outlaw measures whose trade restrictive effects
they consider to be excessive or "out of balance" with the
positive, non-economic policy goals the measure is
designed to promote.

The rationale that some trade policy makers offer to sup-
port new constraints on government regulation of services is
that international disciplines would require governments to
reform inefficient regulatory systems and eliminate "behind-
the-border" rules that impede services trade. While certain
regulatory reforms in the services sector could benefit con-
sumers and the general public, there is much concern that
a proportionality test - curtailing Members' right to establish
and pursue objectives - is not the most appropriate way of
achieving such reform. 

Such a test would allow for the weighing of, and conse-
quent selection between, different means of achieving sev-
eral legitimate objectives. Giving the WTO discretion to
place certain objectives and different methods of achieve-
ment above others does not guarantee adequate consider-
ation of non-economic policy objectives. 

Rather, a flexible and deferential test for assessing the
WTO compatibility of domestic regulatory measures is
required. Flexibility and deference are important to ensure
that individual WTO Members can regulate effectively to
protect the environment, consumers and human health. For
this reason, a proportionality test for measures relating to
technical regulations, licensing and qualifications require-
ments would be inappropriate and would imply changes of
a constitutional dimension.

WTO Members should ensure that any new disciplines
under Article VI.4 recognize the broad set of legitimate pol-
icy objectives a WTO-Member State may wish to pursue. To
that end, some Members have suggested including an illus-
trative, non-exhaustive list of legitimate objectives in order
to clarify the concept of necessity. Others have argued that
such a list would constrain, rather than strengthen,
Members' prerogatives to autonomously set legitimate poli-
cy objectives, and that it is potentially hard for the more than
140 WTO Members to agree on a list of legitimate domestic
policy objectives. 

In addition, some have devised draft disciplines suggest-
ing different levels of legal obligation for different necessity
tests, some of which may be considered stricter than others. 

Finally, some have questioned the overall value of clarify-
ing the nature, content and criteria of the necessity test.       

While clarification may sound like a positive step toward
removing the chilling effect of current uncertainty, any clari-
fication should not result in a necessity test that imposes
stricter limits on domestic regulatory prerogatives or
expands the decision-making powers of WTO tribunals. 

In any case, given the potential impact these future disci-
plines might have on the scope of domestic policy making,
WTO Members must tread cautiously. It is crucial to have a
well-informed decision-making process based on broad and
open discussions between civil society, policy makers and
other affected stakeholders, both at the national and inter-
national levels. 

5. RECOMMENDATIONS

Before adopting international, legally binding obligations,
trade policy makers and national level regulators must thor-
oughly and comprehensively assess the potential effects
such disciplines could have on domestic regulatory prerog-
atives. Such an assessment has to be carried out in full
transparency, involving academics, civil society groups and
other affected stakeholders. In particular, such an assess-
ment must analyze: 

• how the concepts of proportionality and balancing have
been used in a national context;

• the impact that the meaning and interpretations of terms
such as necessity, proportionality and balance within WTO
agreements have on domestic regulatory prerogatives;

• the specific impact of the EC's proposal to introduce a
proportionality test into Article VI.4 of the GATS; 

• the specific impact of the Japanese Draft and the differ-
ently-formulated necessity tests contained therein; 

• which national regulatory bodies will be affected by any
possible changes or new disciplines; and

• which types of domestic regulations may be affected by
these changes.

WTO Members have, to some extent, started addressing
these questions. To be effective, however, these discus-
sions need to be open and transparent and allow for the
input and involvement of regulators, civil society and other
affected stakeholders. Hastily adopting new disciplines
before affected stakeholders are able to thoroughly analyze
and reflect on pertinent issues would likely prove disastrous
for many countries and could jeopardize the positive effects
that the disciplines aim to achieve.
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1. This CIEL discussion paper builds upon and expands
analysis undertaken in Neumann, J. & Türk, E., Necessity
Revisited - Proportionality in WTO Law after Korea-Beef;
EC-Asbestos and EC-Sardines, Journal of World Trade,
Vol. 37 No. 1 (Feb. 2003), Kluwer Law International. Any
comments are very much appreciated, please send to
etuerk@ciel.org.

2. Marrakesh Agreement Establishing the World Trade
Organization (WTO), Legal Instruments - Results of the
Uruguay Round vol. 31, 33 I.L.M 81 (1994) [hereinafter
WTO Agreement].

3. While the "cost-benefit analysis" concept in US law
could potentially prove relevant to the formation of new
WTO disciplines, it is not addressed in this paper.  

4. Some accuse WTO processes of artificially creating
consensus in the run up to and during Ministerial
Conferences. 

5. Note however, that Article 3.2 of the WTO's Disputes
Settlement Understanding establishes that "[r]ecommenda-
tions and rulings of the DSB cannot add to or diminish the
rights and obligations provided in the covered agree-
ments."  Understanding on Rules and Procedures
Governing the Settlement of Disputes (DSU), Article 3.2
(Annex 2 to the WTO Agreement).  

6. The word "necessary" normally connotes something
"which is indispensible; an essential, a requisite, etc." THE

NEW SHORTER OXFORD ENGLISH DICTIONARY 1895 (5th ed.
1993).

7. BLACK ’S LAW DICTIONARY 928 (5th ed. 1979).

8. See, for example: Article XI:2 lit. b), c), Article XX lit. a),
i), and Article XXIV:5 of the General Agreement on Tariffs
and Trade (GATT), Annex 1:A to the WTO Agreement;
Article XIV lit a), b), c) and Article VI:4  of the General
Agreement on Trade in Services (GATS), Annex 1B to the
WTO Agreement; Articles 3.2, 8.1, 27.2 of the Agreement
on Trade Related Aspects of Intellectual Property Rights
(TRIPS), Annex 1C to the WTO Agreement; Article 23:2 of
the Agreement on Government Procurement (GPA), Annex
4 to the WTO Agreement. 

9. For a thorough description of jurisprudence on these
necessity tests see: WTO Secretariat, GATT / WTO
Dispute Settlement Practice relating to GATT Article XX,
Paragraphs (b), (d) and (g), WT/CTE/W/203, 8 Mar. 2002;
see Neumann, J. and Türk, E., supra note 1.

10. US - Sect. 337 of the Tariff Act of 1930, para. 5.26,
BISD 36S/345, (adopted 7 Nov. 1989).

11. Thailand - Restrictions on Importation of and Internal
Taxes on Cigarettes, para. 75, BISD 37S/200 (adopted 20
Feb. 1990).

12. US - Standards for Reformulated and Conventional
Gasoline , paras. 6.25-6.28, WT/DS2/R [hereinafter US -
Gasoline].

13. This concern was expressed by many civil society
organizations critical of the WTO, as well as by academics
and professionals working in the area of international
trade. See A. Appleton, GATT Article XX's chapeau: A dis-
guised 'Necessary' Test?, RECIEL 6 (1997); D. ESTY,
GREENING THE GATT: TRADE, ENVIRONMENT, AND THE FUTURE

(1994); T. Schoenbaum, International Trade and Protection
of the Environment: The Continuing Search for
Reconciliation, AJIL 91 (1997), and R. HOWSE & M. 
TREBILCOCK, THE REGULATION OF INTERNATIONAL TRADE

(1999).

14. Korea - Import Measures on Fresh, Chilled and Frozen
Beef, WT/DS161, 169/AB/R [hereinafter Korea - Beef]. 

15. Id. at para. 161.

16. Id. at para. 161. 

17. Id. at para. 164. 

18. EC - Measures Affecting Asbestos or Products
Containing Asbestos , para. 171, WT/DS135/AB/R [here-
inafter EC - Asbestos]. 

19. There are some concerns regarding the transferability
of an interpretation of a necessity test which is combined
with closed and explicitly listed legitimate objectives, such
as Article XX (b) GATT, to a necessity test provision with
an open-ended list of legitimate objectives, such as Article
XX (d) GATT. For an explanation, Neumann, J. & Türk, E.,
see supra note 1, at section III.1. 

20. EC - Asbestos, supra note 18, at para. 172 (quoting
Korea- Beef, supra note 14, at para. 162).

21. While WTO agreements currently do not include an
explicit proportionality test, one aim of this paper is to
demonstrate how existing (or future) necessity tests could
be amended or interpreted to allow the type of balancing
that characterizes proportionality tests. Section 2.2 of this 

paper further elaborates on the definition of a "proportion-
ality test" and its distinction from a necessity test. 

22. This may be the case when dealing with a necessity
test which contains an open-ended list of legitimate objec-
tives. TBT Article 2.2 TBT and GATT article XX (d) contain
such necessity tests.  

23. In EC - Sardines, the panel and the AB explicitly state
that an open-ended list of legitimate objectives allows for
an investigation of the legitimacy of the policy goal in
question.  "Furthermore, we share the view of the Panel
that the second part of Article 2.4 implies that there must
be an examination and a determination on the legitimacy
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GATS, a CIEL research paper available at
http://www.ciel.org for a discussion of the scope of the
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