


approval and involvement of the holders of
traditional knowledge.  Article 10(c) simi-
larly provides that CBD Parties
"shall...protect and encourage customary
use of biological resources in accordance
with traditional cultural practices that are
compatible with conservation or sustain-
able use requirements."

The TRIPS Agreement and other interna-
tional agreements on intellectual property
rights, by contrast, fail to recognize the
value of traditional knowledge as a source
of innovation. These instruments were
designed mostly to protect "western"
forms of innovation and do not provide
adequate mechanisms that address the spe-
cial nature of traditional knowledge.  

Current trends show an increasing number
of national laws providing direct or indi-
rect protection for traditional knowledge.
Direct protection is provided by establish-
ing mechanisms exclusively designed for
protecting traditional knowledge, includ-
ing sui generis systems. Indirect protection
occurs as a consequence of more general
laws oriented towards the protection of
indigenous rights or laws regulating access
to genetic resources.  These particular
trends should be supported by the interna-
tional community because they favor a
bottom-up approach when providing pro-
tection and permit more direct participa-
tion of indigenous and local communities
in their national context. 

THE INTERNATIONAL DEBATE IN THE WTO
AND THE WIPO

Some preliminary steps have been taken
by the WTO and WIPO to address this
unsatisfactory situation. The WTO's
Ministerial texts have instructed the TRIPS
Council, "to examine, inter alia, the rela-
tionship between the TRIPS Agreement
and the CBD, the protection of traditional
knowledge and folklore."3 Similarly,
WIPO's Intergovernmental Committee on
Genetic Resources, Traditional Knowledge
and Folklore is discussing models for pro-
visions in access contracts on intellectual
property rights, the possibility of a require-
ment for the disclosure of origin of biolog-
ical resources in the draft of the
Substantive Patent Law Treaty; and meth-
ods for defensive and positive sui generis
protection of traditional knowledge. 

Recently, several developing countries4

tabled a proposal for the WTO TRIPS
Council to recommend that the WTO's
Trade Negotiation Committee take a deci-
sion to initiate negotiations to amend the
TRIPS Agreement in light of the objec-
tives and principles of the CBD. It consol-
idates previous proposals on Article 27.3
of the TRIPS Agreement in relation to bio-
diversity issues, including those by India,
Brazil and other developing countries.  In
practical terms, the proposal would imply
requiring the following in patent filing pro-
cedures: 

• Disclosure of the source and country of
origin of the biological resource and of the
associated traditional knowledge used in
the invention;
• Evidence of prior informed consent
through approval of authorities under the
relevant national regimes;
• Evidence of fair and equitable benefit
sharing under relevant national regimes.

This proposal not only calls for defensive
protection against abuse of patents in the
TRIPS Agreement, but also explores
options for ways to offer positive protec-
tion of traditional knowledge. 

PARTICIPATION OF INDIGENOUS AND LOCAL
COMMUNITIES IN INTERNATIONAL DEBATE

International debates about genetic
resources and traditional knowledge may
have profound implications for indigenous
and local communities.  Yet, participation
by local communities in the WTO and
WIPO has been very limited. In the WTO,
only member states and authorized interna-
tional organizations are allowed to partici-
pate in the discussions. In WIPO, even
though participation on an ad hoc basis is
allowed, financial barriers and lack of
understanding of the WIPO and the intel-
lectual property system have placed major
barriers that hinder participation.  This sit-
uation raises serious concerns especially
when local communities are not only
stakeholders, in this particular case, but
also titleholders of the knowledge under
discussion. 

PROMOTING SYNERGIES FOR SUSTAINABLE
DEVELOPMENT

Finding solutions to implement the CBD is
not an easy task. This is due, in part, to a

lack of political will among some members
of the WTO and WIPO.  However, discus-
sions pursued in the CBD, FAO, WTO and
WIPO could lead to more coherent and
sustainable outcomes if they are undertak-
en with the objectives of sustainable devel-
opment and environmental justice in mind.
The following actions could and should be
taken: 

• Countries should ratify and nationally
implement the CBD if they have not
already done so; 
• The CBD Bonn Guidelines on Access
and Benefit Sharing should be fully imple-
mented through national legislation;
• The TRIPS and WIPO Agreements
should be reviewed and amended in light
of the CBD;
•   The TRIPS Agreement and national leg-
islation should be clarified to avoid granti-
ng patents over naturally occurring genetic
resources and biological discoveries;
• National and international enforcement
mechanisms in the intellectual property
system that ensure legal access to genetic
resources and traditional knowledge
should be fully developed and used, as pro-
posed by developing countries in the
TRIPS Council.  Mechanisms such as the
disclosure of the origin of the genetic
resources and traditional knowledge, proof
of existence of legal access in the intellec-
tual property rights filing or civil and crim-
inal legal remedies should then be nation-
ally implemented;
• Political and legal flexibility in the exist-
ing international arrangements and negoti-
ations to design and implement defensive
and positive national sui generis systems
to protect traditional knowledge should be
maintained and enhanced;
• Broad and effective participation of
indigenous and other local communities in
all UN discussions and negotiations on
genetic resources and traditional knowl-
edge, including the CBD, FAO, WIPO,
and the High Commissioner on Human
Rights, should be supported and ensured,
and permanent mechanisms for participa-
tion created. Support should include tech-
nical and financial support for the partici-
pation of the United Nations Permanent
Forum of Indigenous Peoples. 
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