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I. INTRODUCTION

Reducing Emissions from Deforestation and Forest Degradation (REDD+) is an international initiative
to mitigate climate change in the forest sector. It is intended to incentivize developing countries to
reduce greenhouse gas emissions from deforestation and forest degradation, as well as promote sustainable

management of forests, and conservation and enhancement of forest carbon stocks.

REDD+ has significant implications for land and resource rights, and raises particular concerns for
women. These concerns arise from discrimination that women already face in resource management
processes, largely due to unclear, unsecure and unequal tenure rights. Women represent a large
percentage of the world’s poor, and they are often directly dependent on natural resources. As a result,
there are significant risks that REDD+ could exacerbate existing inequalities for women if it fails to

respect women'’s tenure rights.

States have obligations to protect rights recognized in applicable national and international law.
International law provides a critical normative baseline that can further support local and national
efforts to ensure that rights are respected in REDD+ implementation. REDD+ requirements also
recognize the need to ensure consistency with international conventions and agreements. Thus,
international law presents opportunities for advocates to advance women’s tenure rights, both to secure
respect for rights where they are already recognized in customary, local, and national systems, as well as
to strengthen rights where those governance systems are weak. However, it is important to recognize that
gender dynamics will vary based on local contexts, a fact that must inform how advocates use

international law.

This paper makes a case for advancing women’s tenure rights and how international law can be used to
promote those rights in the context of REDD+. It is intended for women’s rights advocates involved in
climate change and REDD+, and thus presumes a general familiarity with REDD+. International human
rights law is presented as an additional framework for advocates to use in their strategies and messages to
advance women’s tenure rights in REDD+. While international law does not specifically address women’s
tenure rights, the paper provides a typology of key internationally-recognized human rights that are
relevant to women’s tenure rights. The typology groups the most significant rights into five categories: 1)
Tenure-related rights 2) women’s and/or gender-specific rights, 3) procedural rights, 4) Free, Prior, and
Informed Consent, and 5) the right to a healthy environment. The paper evaluates how each category of
rights is articulated in international human rights law. It then uses the typology to highlight the basis for
advocating greater attention to women’s rights in REDD+ policies and frameworks — specifically the
United National Framework Convention on Climate Change (UNFCCC) and the World Bank’s Forest
Carbon Partnership Facility (FCPF).

While there are opportunities to advance women’s tenure rights in REDD+, this paper does not endorse

REDD+ as a solution to climate change or tenure issues.
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1. BACKGROUND AND CONTEXT

REDD+: A Brief Overview

REDD+ is a voluntary international climate mitigation initiative established under the United Nations
Framework Convention on Climate Change (UNFCCC) to provide incentives to developing countries
to reduce emissions from deforestation and forest degradation. REDD+ also encourages the conservation
of forest carbon stocks, sustainable management of forest, and enhancement of forest carbon stocks. As it
is voluntary, countries can choose whether to participate in and receive funding for REDD+; however,
once a country decides to participate in REDD+, it must follow the provisions established under the
UNFCCC including the Cancun Safeguards for REDD+.

REDD+ implicates a number of international legal obligations and rights that must be protected. In fact,
the agreed upon safeguards explicitly require that REDD+ be consistent with and complement relevant
international conventions and agreements' and take into account relevant international obligations,
specifically noting the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).?
Thus, REDD+ is inherently intertwined with existing international laws, including as they relate to
women’s tenure rights.

REDD+ may present opportunities and benefits, yet there are real risks of negative impacts. REDD+ has
the potential to mitigate climate change, conserve forests, and promote biodiversity. REDD+ could also
enhance Indigenous Peoples’ and local communities’ opportunities for participation in land-use
decisions, as well as provide a space to help clarify and secure land and resource access and rights,
supporting communities that depend on the forests. However, REDD+ also presents serious threats to
these same stakeholders, particularly if the rights of Indigenous Peoples and local communities are not
respected and environmental safeguards are not addressed in REDD+ policy, program, and project design,
and implementation. Forest tenure security is particularly important in REDD+. If Indigenous Peoples’
and local communities’ tenure rights are not recognized in national laws, not only will they be excluded
from receiving potential benefits, REDD+ could also increase risks of elite capture and land grabbing by
outsiders resulting from loss of local user rights to forests and forest land.’

Tenure and REDD+

REDD+, by its very nature, will change the way that land and natural resources are managed. A country’s
national REDD+ strategy may propose legislation related to changes in land tenure, which will have
implications for the rights of Indigenous Peoples and local communities. These impacts will affect both
men and women, as well as their ability to control their own destinies. Depending on the length of the
REDD+ process, there are also risks for future generations.

The current, pervasive lack of clarity and security in land and resources tenure in the world’s forests
presents a major constraint to effective and equitable REDD+ implementation.* Recognized and secure
local tenure rights are essential for REDD+ to be legitimate and effective;’ and tenure reform is widely
recognized as key to REDD+ readiness.® Governments in most countries have claimed ownership of
forests, which are formalized in statutory laws. However, it is widely accepted that when Indigenous
Peoples and local communities- who have lived in and have depended on forests for their lives and
livelihoods for generations have secure community tenure rights, REDD+ and other efforts to combat
climate change can be most effective and equitable.”
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Tenure rights provide recognized rights-holders with the ability to be involved in and to benefit from the
design and implementation of REDD+ activities. Increasingly, rights advocates are focusing on the
critical importance of Indigenous Peoples and local communities in securing tenure over forests as well as
strengthening other rights. While tenure reform has been recognized as essential to REDD+ success;®
unclear and insecure’ tenure are widely recognized as driving factors of deforestation and forest
degradation in most tropical forest countries.!® On the contrary, clearly defining and clarifying forest

rights help identify the key stakeholders who need to be engaged to enhance long-term sustainability.!!

Despite the importance of focusing on tenure rights broadly for Indigenous Peoples and local
communities, in order to be successful in securing and advancing these rights, it is necessary to
understand the specific potential impacts of REDD+ on women and ensure they are addressed. In
advancing women'’s rights in REDD+, women not only need to be included more in REDD+ design and
implementation, but there also needs to be a greater focus on their tenure rights and increased
opportunities to include them in tenure reform processes. As women are often deprived of secure tenure
and rights, addressing women’s tenure rights first is critical.'?

Women’s Participation in REDD+ and the Importance of Securing Women’s Tenure Rights

While there are international laws and REDD+ institutional policies to protect rights, there are a
number of sociopolitical barriers to advancing women’s inclusion in REDD+. These barriers are
particularly pervasive with respect to land tenure. Women are highly dependent on forests for their
families’ and their own lives and livelihoods. They use forests for food, fuel wood, medicine, clothing,
shelter, and other non-timber forest products to meet daily needs.”” Consequently, women have intimate
experience with and knowledge of their communities’ resources and natural resource management.'* This
understanding of forests suggests the importance of involving women in REDD+, including in forest
monitoring; measurement, reporting, and verification (MRV); participation and representation in
REDD+ decision-making and strategy development; benefit sharing; and land and forest tenure.
Although women are central actors in forest conservation and sustainable forest management,'® and thus
in a country’s response to climate change,!” they are not often recognized as a key stakeholder in forest
protection. Instead, in both customary and statutory tenure systems, men dominate decision-making
processes and regulate access to natural resources, making women dependent on men for access to land

and resources.'®

Women’s rights have not been systematically incorporated into REDD+. Women’s fundamental
procedural access rights are often not respected, making it difficult for them to receive or fully understand
REDD+-related information. Their capability and power to participate in REDD+ and influence REDD+
design and decision-making are often limited because of their traditional roles and gendered
responsibilities. Women also have unequal access to markets, capital, and legal recourse, which makes
them even more vulnerable and prevents them from benefiting from potential REDD+ benefits.
Historical, cultural, and social norms may even limit women’s willingness to exercise their rights under
the law."” While REDD+ cannot be expected to resolve the broader and deeply rooted social, political,
and economic issues facing women, it must not further exacerbate these issues.

In addition, women tend to have weak traditional rights. For example, customary tenure arrangements,
social institutions, and statutory law often embody gender inequalities and unequal power relations for
women.”® Women'’s access, control, and ownership of forest resources are often unclear or limited by

sociocultural, political, legal, and economic factors. Social constructs tend to place women in a
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subordinate position. There may also be conflicts between customary and statutory laws regarding
women’s land inheritance. Institutionalized gender inequalities, biases, lack of legal rights, as well as
weak traditional rights over land and natural resources have often led to ignoring women as stakeholders,

limiting their participation in decision-making processes, and restricting their ability to share potential
REDD+ benefits. This exclusion has further limited women’s rights to land and forest resources.*
Advancing women’s tenure rights and formalizing their role as rights holders would enhance their status
as key stakeholders as well as their ability to determine how resources are managed.

Positive changes at the national and local levels will help to overcome some of the barriers for women.
However, such transformations may have limited effects due to the lack of enforcement and structural
barriers and prejudices that have been difficult to overcome without sustained efforts at reform and
cultural change.

Why International Law Matters in Advancing Women’s Tenure Rights

International law offers one of many ways through which advocates can advance women’s tenure rights
in REDD+. Women'’s rights and gender equality are enshrined in various international agreements and
commitments. This inclusion in international law not only creates entitlements for women as rights
holders, but also duties for States, requiring necessary actions such as including encouraging changes in
legal frameworks, institutions, political decision-making structures, attitudes, and relationships? to
support the realization of these rights. In addition, advocates are using international law and policies as a
place to more actively integrate women’s rights and call for “gender mainstreaming” — the aspiration to
achieve gender equality in policy-making, planning, and decision-making.”’ To accomplish this goal,
international law provides moral and political pressure, policy commitment, and a broad exchange of

experiences among countries.

An international law lens provides additional support for advocates who are working to strengthen local
and national laws. Advocates may not be familiar with the international rights obligations to which their
States have committed, and understanding these obligations can further strengthen their arguments. In
addition, cases brought before regional human rights bodies often set important legal precedents that
may have far reaching implications beyond the relevant jurisdiction. For example, the Awas Tingni** and
the Saramaka People® cases brought within the Inter-American Human Rights System are two
important examples of cases that recognize indigenous rights to land (Awas Tingni) as well as extending
those rights to tribal communities (Saramaka). These cases were then used to support an argument for

BOX 1. ATOOL FOR UNDERSTANDING YOUR RIGHTS
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recognizing the traditionally held rights of tribal peoples in the Endorois case,? a landmark decision in
the African Human Rights System. Further, the Aloeboetoe case?” provides case law regarding women

and gender justice through a reference on how a matrilineal customary practice was taken into account
in the design of adequate remedies. This case also offers insight into how international law can protect

customary rights while also protecting individual rights.

Moreover, an international law perspective links general human rights obligations to gender-specific
considerations. An explicit focus on women’s rights in international law advances the status of women
and limits discriminatory practices and structures. Thus, in promoting women’s rights and
non-discrimination, international law acts as a normative baseline, provides the background and sets a
trend to improve women’s equality globally. Focusing on the international law perspective here provides
a legal and political rationale for including women in decision-making, especially where there are

tensions with community customs and practices, such as in tenure.

Finally, international law can also provide a framework for understanding how issues related to tenure,
women’s rights, and REDD+ intersect. In international law and even in the REDD+ context, there is no
specific treatment of women’s tenure rights. As such, this paper discusses a number of rights that are
protected under specific international instruments that are particularly relevant and that lay out civil and
political as well as economic and social rights and obligations. As many Indigenous Peoples’ groups have
done to better enforce their rights, women’s advocates could use international law to further advance

women’s tenure rights in REDD+.

[11. RIGHTS RELEVANT TO ADVANCING WOMEN’S TENURE RIGHTS IN REDD +:
TYPOLOGY AND ASSESSMENT

National legal protections and customary practices have not yet fully supported gender justice and
stronger rights for women. Recognizing that concrete advancements, including policy reforms, need to
happen on the ground, international law, with a particular focus on human rights law, provides a basis for
the recognition and operationalization of women'’s tenure rights. Thus, international law can offer an
important way forward to strategically empower women and advance their equity and rights in REDD+.

International law protects human rights and creates legal obligations for States to uphold these rights. It
provides certain parameters and exigencies for dealing with complex issues such as tenure at the national
level, supporting complementarity with national laws. There are different sources of international law,
which determine a particular instrument’s force and legitimacy. The sources of international law used in
the assessment below include international agreements, customary international law, and international
declarations that address human rights. Also included are some particularly relevant voluntary
international guidelines. While international law promotes and protects rights, it is important to
understand the nature of these instruments to determine how best to use them in advocacy strategies to

advance women’s tenure rights.

International agreements: These are considered “hard sources” of law, and include treaties,?
conventions,” charters, protocols, and covenants. International agreements only bind the nations that
have agreed to its terms,*® taking into account relevant reservations®® made by the country. After a
country has ratified a convention or a treaty, it must promote and fulfill its provisions through national
laws and programs, and other approaches. Examples: The Convention on the Elimination of All Forms

of Discrimination against Women (CEDAW); The International Convention on the Elimination of All
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Forms of Racial Discrimination (ICERD); and the International Labour Organization Convention on

Indigenous and Tribal Peoples, Convention No. 169 (ILO 169).

Customary international law: Also considered “hard law,” it is defined by State practice®? that is followed
out of a sense of legal obligation. It generally applies to all nations, unless a nation has persistently objected
to the rule when it was formed. Its scope can be global or regional. Customary international law is distinct
from local customary practices, which are followed based on a community’s traditional and cultural values.
Examples: Prohibitions against slavery, torture, genocide, and crimes against humanity.

International declarations: These are considered “soft law,” and are aspirational statements that are not
formally binding. However, they are powerful statements of international consensus, agreed upon moral
norms or political commitments, and can be used as guidance for implementing existing rights. They can

"33 of existing laws and legal standards, providing detail to the rights and

also offer a “focused re-statement
freedoms mentioned in binding agreements. Moreover, some declarations contain certain norms that

have arguably reached a status of universally recognized customary international law. Examples: United
Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), and the Universal Declaration of

Human Rights (UDHR).

Voluntary guidelines: They provide practical guidance to support willing States in the progressive
realization of specific rights. They do not establish legally binding obligations for States or international
organizations, but States are encouraged to apply voluntary guidelines in developing their strategies,
policies, programs, and activities. Voluntary guidelines take into account relevant considerations,
principles and international instruments. They are often developed by broad stakeholder participation,
and States are generally responsible for their implementation. States may even report voluntarily on
relevant activities and progress achieved in implementing voluntary guidelines. Examples: FAO’s
Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries, and Forests in the
Context of National Food Security, and FAO’s Voluntary Guidelines to Support the Progressive
Realization of the Right to Adequate Food in the Context of National Food Security.

There are also some important cross-cutting themes in international law that warrant mention. First is
the issue of security. International law recognizes that it is fundamental that “all persons have the
right to life, liberty and security.”* The issue of security includes security of person, of livelihood, and
of social security. Women often take on the responsibility of securing food, water, shelter, and fuel.
When women have secure rights to land, they are better able to sustainably manage resources,
conserve forests, and are less dependent on men for their security.” Thus, the issue of security is
particularly relevant to women and REDD+ because of the unique social and economic conditions
that characterize women’s lives. If the implementation of REDD+ results in limiting women’s access to
resources, then women and their families could face even greater threats to their security and personal
integrity. Non-discrimination is another threshold issue relevant to women'’s tenure rights in REDD+.
It is both a right and a principle that has overarching implications. Many international instruments
uphold the entitlement to freedom and the exercise of rights without discrimination on the “basis of
race, colour, gender, sexual orientation and gender identity, language, religion, political or other
opinion, national or social origin, property, birth, disability or other prohibited grounds in
international law.”* In addition to protection against discrimination in law (de jure), there is also
concern about discrimination in fact (de facto). Non-discrimination is referenced in several provisions
articulating civil and political rights,’” as well as social, economic, and cultural rights. It has also been

expressed in terms of the principle of equality and equal rights.

rightsandresources.org



Opportunities to advance women’s tenure rights in REDD+ using international human rights law and in
select REDD+ frameworks are analyzed here based on the typology described below. As women’s tenure
rights are not specifically addressed in international law, the typology looks to broader rights that can
support women’s tenure rights. The typology groups key rights into five categories: 1) land tenure rights;
2) women’s and gender-specific rights, 3) procedural rights, 4) the right to free, prior, and informed
consent, and 5) the right to a healthy environment.

This typology is not intended to be exhaustive: there are other rights that could be used to promote
women’s tenure rights in REDD+ as well. The typology of rights was chosen based on the following
factors: relevance to REDD+ and women; relevance to women’s engagement in decisions about land and
resources; and emerging international law that supports the link between human rights and the
environment. The assessment below defines and evaluates the typology of rights in international law, and
then identifies where those rights are recognized in select REDD+ frameworks.

IV. ASSESSMENT OF HOW INTERNATIONAL LAW CAN ADVANCE WOMEN'S
TENURE RIGHTS

1. Land Tenure-Related Rights

As a climate change mitigation initiative grounded in protecting forests, REDD+ necessarily involves
land tenure. Land tenure is generally defined as “the relationship, whether legally or customarily defined,

38 Tenure-related rights are articulated as

among people, as individuals or groups, with respect to land.
both formal property rights defined in statutory terms as well as more informal customary rights
governing the control and management of resources.”” Framed as a “bundle” of underlying rights* over
land and forest resources, tenure-related rights determine who can own, access, use, withdraw, exclude,
manage, and alienate the land, forests, and its resources, and for what duration.* The right to due process
and compensation (“extinguishability”) is also included in the bundle of rights.* Established
tenure-related rights should clarify the conditions under which the rights holder has control and for how
long.® However, these differentiated rights can also create multiple, overlapping types of property rights

holders depending on the number of and types of claims made over a specific resource.*

Individual, community and public land tenure rights can exist within the same tenure system. There can
also be simultaneous multiple legal systems in which the different rights and obligations relevant to land
resources exist simultaneously, a situation known as legal pluralism.* For example, land tenure related
rights can derive from both customary and statutory tenure systems and there may be overlap between
them. It is common for countries to be characterized by multiple forest tenure systems, including public,
community, or private forests.*® In addition to multiple tenure systems, there are multiple formal and
informal claims on ownership, access, and management rights.*’ Furthermore, these systems can evolve

depending on a country’s political context and the existence of customary claims.*®

Considering that global forest tenure can and has evolved over time,* there could be opportunities to focus
land reform not only on increasing community ownership, which can lead to successful forest protection
and even combating climate change,” but also on recognizing women’s rights to land and natural resources.
Although there is limited research on the intersection of land tenure, property rights, and women, the
findings thus far suggest that strengthening women’s rights to land and property leads to numerous positive

benefits, such as increased net household income and increased spending on children’s food and education,
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among others.’! As women still have fewer rights to land and less and lower quality access than men,

relevant property and land rights protected in international law could provide a way forward.

While issues related to ownership, use, and access to land are typically matters addressed in national
legislation, international law addresses land tenure rights in different ways, such as the rights to land,
territories, and resources.’” Land tenure rights are also inextricably linked to and often seen as a necessary
precondition for realizing other internationally protected human rights, such as the right to food, shelter,
and life, among others.” Thus, it is important and relevant, particularly in advancing women’s rights. Also,
there is an increasing international push to establish some basic international principles and norms for the
recognition and protection of local rights.”* Voluntary international guidelines, such as FAO’s Voluntary
Guidelines for the Governance of Tenure,” highlight the need to promote women’s tenure rights, to
strengthen the rights of women, to ensure equality, to prohibit discrimination, and to recognize the specific
obstacles women face with regard to tenure rights. International law offers relevant explicit references to
property and land rights, as well as references embedded in existing international obligations to protect and
promote rights related to non-discrimination and gender equality, among others.

Relevant explicit references in international law

International legal instruments make explicit references to property and land rights that are central to
land tenure. Under international law, the right to own property is provided on both an individual level
as well as in association with others.’® No one can be arbitrarily deprived of his property.’” In addition,
the American Convention on Human Rights states that the right to use and enjoy property is
protected;’® and, if someone is deprived of her property, then compensation is required.’” Similarly, the
African Charter on Human and Peoples’ Rights guarantees the right to property, which can only be
limited for public interest purposes.®® Public interest should be determined through participatory
processes that include women. In a significant decision in the Inter-American Court, the Court held that
the concept of “property” is not only defined in domestic law, but also by Indigenous Peoples’ customary
land tenure. ® Thus, jurisprudence affirms that rights protected in international human rights

instruments have “autonomous meaning that cannot be limited by...domestic law.”®

Land rights are also explicitly protected under international law. For example, ILO Convention 169
provides that Indigenous Peoples have collective rights to own and possess the lands they have
traditionally occupied.®® Their rights to “participate in the use, management and conservation”® of the
natural resources pertaining to their lands are protected;®® and, “adequate procedures” established to
resolve land claims® and issues related to the transmission of land rights.®” Moreover, their rights are also

"8 even if they did not

1‘69
)

protected if they “had access for their subsistence and traditional activities
exclusively occupy the land. Indigenous land tenure systems are recognized as well;* and international
law requires States to respect the land tenure systems of Indigenous Peoples.” Indigenous Peoples have

™ as well as their

the right to decide their own priorities over the “lands they occupy or otherwise use,”
priorities for development.” Furthermore, their “free and informed consent” is required before Indigenous
Peoples are relocated from the lands they occupy.” Indigenous Peoples shall also benefit from activities

and receive fair compensation for any damages from activities related to their land and resource rights.”™

Women’s equal rights over “ownership, acquisition, management, administration, enjoyment, and

disposition of property”” are explicitly protected under international law, most notably in The Convention

on the Elimination of All Forms of Discrimination against Women (CEDAW). CEDAW is the only human

rights instrument specific to women’s rights. Women have equal rights to dispose of property™ as well as to

»77

conclude contracts.””” Other instruments affirm a woman’s equal right to inherit property,” as well as a
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woman’s right to own and manage property during and after marriage.” In the FAO’s Voluntary Guidelines
on Land Tenure, States are also encouraged to “ensure equal tenure rights for women and men, including
the right to inherit and bequeath these rights.”® The UN’s Agenda 21, a non-binding action plan for
sustainable development produced at the Earth Summit, further urges governments to ensure women’s
access to property rights in promoting sustainable development.® Such explicit and special protections for
women are necessary as they face particular obstacles with regard to tenure and property rights, such as from
forced evictions,* even though States who are party to CEDAW are required to take measures to ensure
that women have equal treatment in land reform and resettlement schemes.®’

Furthermore, considering that some local customary practices can conflict with international laws that
require States Parties to condemn discrimination against women, international law plays a critical role in
advancing women’s tenure rights in REDD+. A growing body of international law seeks to “modify or
abolish existing laws, regulations, customs and practices which constitute discrimination against
women.”% For example, the Beijing Declaration and Platform for Action encourages States to undertake
reforms to give women full and equal access to economic resources, including land and property
ownership as well as inheritance rights.%

References embedded in international law

Land and property rights are also implicitly protected in international law through a growing recognition
that land is central to the realization of several human rights, such as livelihood rights, and the rights to
housing and food.®® A number of instruments broadly ensure equal rights to the enjoyment of all
economic, social and cultural rights.®” As land, territories, natural resources and property fall into these
categories, they are implicitly protected. In addition, tenure rights are associated with the basic human
rights of non-discrimination, participation, access to justice, and transparency.® Recognition of a
connection between traditional knowledge and customary uses implicitly protects property and resource
rights as well. For example, the Convention on Biological Diversity (CBD) requires States to respect and
preserve indigenous and local communities’ “knowledge, innovations, and practices and traditional
lifestyles relevant for conserving and sustainably using biological diversity.”® It also encourages the
protection of customary uses of biological resources in accordance with traditional practices.”
Additionally, the draft text agreed upon at the 2014 CBD Conference of the Parties stated that future
decisions on this issue will contain the terminology “Indigenous Peoples and local communities.”!

However, this change does not update the Convention itself.

Also, the concept of legal security of tenure implicitly protected in international law has evolved in
response to the need to protect people who faced forced evictions but did not have formal property
rights.”” For women, who depend on forestland to meet their families’ daily needs as well as their own
lives and livelihood, these implicit references to various fundamental rights grounded in international

law are critical for advancing their tenure rights.

Although sociocultural factors limit women’s tenure rights, international law could offer an alternative
perspective on how to advocate for women in the context of tenure and REDD+. Especially with land
tenure, where it is possible to develop a system of legal pluralism, international law lends itself to
preserving customary land tenure and statutory law while incorporating the rights and obligations under
international law. Explicit references to right to property and land rights, and the implicit rights related
to livelihood, housing, food, and equal rights offer a way forward to demand greater respect for and

involvement of women.
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2. Explicit Reference to Women'’s and/or Gender Rights

All rights provided under international law apply equally to men and women, however further
elaboration of these rights with respect to women can be found in certain international instruments.
Included here are examples of where there are explicit references to women, gender, or sex in

international laws that implicate REDD+ and tenure.

Explicit references to women’s and/or gender-specific rights in international law cover women’s procedural
rights — access to information, right to participate, and access to justice — as well as substantive rights of
education, property, culture, food, water, and non-discrimination. CEDAW most comprehensively
elaborates on explicit rights for women. CEDAW requires States to ensure women have access to
information and education.” In addition, it obligates States Parties to take appropriate measures to ensure
that women can participate in all aspects of cultural life,”* including in the formulation and implementation
of government policy as well as in development planning.” These gender-specific references to access to
information and to participate protected under international law are critical to women’s ability to be
included in REDD+ and securing their tenure rights. Moreover, women are provided the right to receive
equal treatment in land reforms and have an adequate standard of living without discrimination.”
Particularly important to REDD+ is the provision of the same rights of “ownership, acquisition,

management, administration, enjoyment and disposition of property” for both spouses.”’

Explicit reference to women’s and/or gender-specific rights can be both individual and collective in
nature. For example, the right to participate is extended to individual women as well as groups of women.
UNDRIP guarantees equal rights and freedoms “to male and female indigenous individuals.”® Agenda 21
recognizes the need to strengthen the role of major groups, such as women and articulates “[t]he need for
new forms of participation, such as for individuals, groups, and organizations to participate in

environmental impact assessment procedures and to know about and participate in decisions...””

In international law, the principle of equality is at the heart of human rights. Thus, one expression of
women’s rights is a reference to their equal rights. Explicit references to women’s equal rights are
recognized in different ways in international law. They are protected broadly,'® such as a general
reference to the equal protection of men and women’s civil and political,'® and economic, social, and
cultural rights.!® International law also provides more specific references to women’s equal rights and
responsibilities. For example, it obligates the state to provide women the same opportunities as men; it
also acknowledges that women have the “identical” legal capacity to men to arrange contracts and
administer property.!”® Women'’s equal rights are protected during and upon dissolution of marriage,'*
which has important implications for a woman’s right to property and land. Married women have the
explicit right to have balanced responsibilities with their spouses.!® International instruments have also
recognized the need to specifically protect women’s rights and special needs,'% particularly against all
forms of violence and discrimination. Thus, women’s rights are often framed as an entitlement of equal

protection of and before the law, without discrimination based on their sex.!%?

In addition to protecting women’s equal rights, women’s rights are framed in terms of non-discrimination.
The concept of non-discrimination is delineated in different ways. In numerous international
instruments, it is denoted as entitling every individual to certain rights “without distinction™ to sex. It
is also frequently stated as respect for and observance of human rights and fundamental freedoms for all
“without any discrimination”® based on sex. While a number of international instruments make
gender-specific references to non-discrimination, CEDAW defines discrimination against women to

broadly include “any distinction, exclusion or restriction made on the basis of sex.”!'°
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Women'’s rights are often framed as a State’s obligation to ensure the elimination of discrimination
against women.'!! States that are parties to CEDAW are also compelled to ensure the full development
and advancement of women.!!? These obligations are especially relevant in the context of REDD+
where customary and statutory laws, institutions, and practices may prevent women from participating
in key decisions, accessing relevant information necessary to make those decisions, or land tenure

security.

In addition to protecting equal rights of women and promoting non-discrimination on the basis of sex,
international instruments explicitly recognize the vital role that women play in society. For example, in
the CBD, which focuses on the conservation of biological diversity, sustainable use, and equity in the
sharing of benefits of genetic resources,'” women are recognized as playing a vital role in conserving and
sustainably using biological diversity.!'* It thus affirms, though perhaps implicitly, the distinct need for
women to fully participate in making and implementing policies regulating the use of natural and
cultural resources.!”® Recognizing this need for women’s rights is essential to support the goals of poverty
alleviation and sustainable environmental management.!'® Naturally, CEDAW also recalls that
discrimination against women and limitations to women’s participation hamper the growth of societies,
families, as well as individuals. Considering women'’s reliance on forests for their livelihoods, CEDAW’s
recognition of the concern that “women have the least access to food, health, education, training and

opportunities”!!” is particularly relevant for REDD+.

” «

Finally, many international instruments protect rights by stating that “every person,” “each individual,”
or “everyone” has specific rights. Some instruments, such as the American Convention on Human
Rights, clarify that “’person’ means every human being.”!!'® Other instruments, such as the Convention
on the Rights of the Child specify both “his or her right.”!"” Thus, in addition to the explicit references
to women’s rights in international law, the typology that follows extends specific rights relevant to tenure

and REDD+ to women implicitly.

3. Procedural Rights

The right to information, the right to participate in decision-making, and the right to access justice are
fundamental procedural access rights that are integral to increasing the security of women’s tenure rights
in the context of REDD+. Where women’s tenure rights are already recognized, these procedural rights
enable women to operationalize their substantive rights. However, where women’s tenure rights have not
been recognized, procedural rights provide an opportunity for women to engage in the decisions that
affect the land and resources that they depend on for their lives and livelihoods. Each of these three
rights can stand alone; but, all three are often grouped together, found in the same international
instruments, and often referred to in the international law context as “access rights.”'?° Principle 10 of
the Rio Declaration on Environment and Development, the Aarhus Convention, and the American
Convention on Human Right are the most notable articulations of the three rights in international
law.!! These three rights have also been interpreted to relate to other rights, including freedom of
expression'”? and non-discrimination. These procedural access rights both work together and depend on
each other to be effective. For example, access to information and the right to participate have been
articulated as “fundamental prerequisites for the achievement of sustainable development.”'?> Moreover,
participation based on appropriate access to information is recognized as the best way to handle

environmental issues.'?*
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Access to information

In order to advance women’s tenure rights in REDD+, women need access to information about
activities and decisions that affect the land and resources upon which they depend. As key
stakeholders, access to information is a prerequisite for women’s full and effective engagement. It is
also the foundation for transparency and accountability in REDD+.!?° The right of access to
information refers to the availability of information and the process public authorities use to provide
such information. Access to information is explicitly and implicitly referenced in numerous legal
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instruments, ranging from global'?® and regional'?” human rights treaties, and declarations,'?® as well as

12 and governing body decisions.’*® Some provisions explicitly reference
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in environmental agreements
the right, providing “the right to receive information”"! and “to seek, receive, and impart
information.”"? The implicit references often speak of education,'” capacity building or training,"*
which are particularly important to understanding REDD+. Other references include drawing up and
updating inventories, making use of communication hubs,"** having State Parties periodically submit

¢ or creating conditions to facilitate access to

reports to provide information to those inventories,"
resources.’’ Reference to transparency is also an implicit way of addressing the right of access to

information.

There are active and passive approaches to access to information rights and obligations. Active access to
information relates to providing specific information, such as information collection, updating and
disseminating information.® Passive access to information focuses on a government’s duty to refrain
from placing obstacles to the free flow of information.*” Without adequate active and passive access to
information, potential REDD+ stakeholders such as women are unlikely to be able to fully and effectively
participate in REDD+. This reduces the legitimacy of the process and undermines women’s ability to

exercise tenure related rights.

Access to information is central to protecting both individual and collective rights. However, it is most
often referenced for the individual as every person’s right to access information. The timing and
frequency of providing information is important, as is access to information that is accurate and
accessible. These issues are captured most explicitly in the related right of free prior and informed
consent discussed below. The right to information also enables full and effective participation and
supports transparency and governance. Exchanging information and consultation are therefore often

linked."*

Right to participate

To advance women’s tenure rights in REDD+, women need to be able to effectively engage and be
perceived as key stakeholders. The right to participate refers to the opportunity for citizens to provide
meaningful, timely and informed input, and to help shape decisions. This right is presented both as an
individual right as well as a collective right. In some instruments, both are encouraged. For example,
“le]ach State Party shall endeavor to ensure the widest possible participation of communities, groups,
and, where appropriate, individuals.”'*! The scope of participation is often referenced as the right to

142 This right extends to the right to participate in decision-making in matters

“participate fully.
affecting rights.'*® Although “consultation” means different things to different people, participation
has also been framed in terms of the “right to consultation.”'** Participation is also implicated in

monitoring and mapping activities.'*’

Both the implicit and explicit references to the right to participate are important for a woman’s

individual and collective participation in REDD+ design and implementation, including
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decision-making and monitoring and mapping of REDD+. Increasing women’s participation in
community forestry management committees will enhance their abilities to address their own needs and
assure their rights to REDD+ benefits.!* Although in many cultures, the customary practice is to exclude
women or exclusively grant men with the decision-making power, women’s particular needs, uses and

knowledge of the forest are critical to REDD+’s long-term success.!*?

1 framed as improving the livelihood and

As REDD+ is often presented as a “pro-poor” initiative
strengthening the rights of the most vulnerable, women’s right to participate in REDD+ is supported
through extending the right to participate in government'* and in rural development planning;"° to

Bland to participate in the political, economic, social, and cultural life of the

take part in public affairs;
State, including formulating and implementing government policy.'*? Participation can be direct or
through “freely chosen” representatives.!”> Moreover, States are required to take all appropriate measures
to ensure that women can vote, participate in the development of government policy, in
non-governmental organizations,"” and in rural development!*® since discrimination against women

creates an obstacle to women’s participation on equal terms with men.!*

Despite the lack of secure tenure rights, women’s participation has also been affirmed as necessary for

(3

conservation purposes. International law recognizes “...the vital role that women play in the

conservation and sustainable use of biological diversity and affirming the need for the full participation of
women at all levels of policy-making and implementation for biological diversity conservation.”!’
Considering the conservation values of protecting forests through REDD+, women’s participation is

essential; advancing their tenure rights in REDD+ could further support their vital engagement.

Access to justice

In situations where REDD+ implementation is adversely impacting women’s access to land and natural
resources, having access to justice is essential. Access to justice includes access to effective remedies,
including the opportunity to have a case heard before competent judges. It recognizes a State’s obligation
to provide effective, culturally appropriate remedies when rights have been violated."® The right to
access justice provides remedies for both individuals and communities who are harmed or affected in
their enjoyment of rights. It is formulated as “an effective remedy” for violations of fundamental rights
and freedoms."” The effective remedy can encompass an administrative process or judicial remedies. It is
generally referenced explicitly, yet in different ways. It is framed as the “right to redress” or “recourse”'®
in situations such as when property or land is taken without Free, Prior, and Informed Consent.!'! It is
also referenced as the provision of “just and fair” procedures for dispute,'®? or the “right to Judicial
Protection... [for] simple and prompt recourse” for violations of fundamental rights.'®> Access to justice is

164

also presented as an explicit obligation to provide access to competent authorities,'** judicial remedies,
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enforcement,'® and independent courts.!'®

Access to justice is also articulated more implicitly as one’s right to be recognized as “a person before the

law.”167 It has also been articulated as “all persons shall be equal before the courts and tribunals,”'¢®

as
well as the rights of women to effective legal protection equal to that of men.'® The right to

compensation is another implicit reference to access to justice.!”

Access to justice is vital for women’s tenure rights in REDD+. Although there are safeguards required for
REDD+,'"" REDD+ may not necessarily be implemented properly, or disagreements may arise regarding
the interpretation of contracts and agreements. If rights are violated, redress for those who have suffered

harm is a key component of the right of access to justice.
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4. Free, Prior, and Informed Consent

The right to Free, Prior, and Informed Consent (FPIC) provides communities with the ability to give or
withhold their consent to proposed projects that might affect their lands, territories or resources. It also
requires the timely provision of information that communities may understand in order to effectively
participate in decision-making. The foundation for FPIC is rooted in the rights to life, property and
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self-determination.!”™ As such, it is an overarching, comprehensive right that goes beyond the

“procedural access rights” in the category above.

FPIC is a collective right'” that addresses rights to effective participation and access to information. As a
collective right, FPIC requires respect for culturally appropriate traditional decision-making structures.
However, relevant cultural practices must be consistent with human rights, and they cannot be used to
legitimize an inequitable structure. Thus, FPIC could be used to advance women’s tenure rights because
it interlinks various procedural and substantive rights and also because the notion of the collective
community must be inclusive of the community as a whole. FPIC should not be limited to appointed or
self-appointed decision makers within the community. The right to FPIC must also be extended to those
who have been traditionally excluded from access to information and decision-making processes.

One of the clearest articulations of women’s right to FPIC is in UN-REDD’s Guidelines on Free Prior and
Informed Consent, which applies to countries receiving UN-REDD funding. The Guidelines include
women as a key group that must be informed; and in explaining who gives or withholds consent, the
Guidelines strongly encourages women to be represented in the decision-making process.!™ The
Guidelines also highlight the importance of noting whether women have access to use of community
lands and resource as well as the importance of assessing how decisions will ensure women’s participation.
Moreover, CEDAW (an international agreement) and UNDRIP (an international declaration) provide
women the right to equality in exercising Indigenous Peoples’ right to participate in internal and
external decision-making processes and institutions.!” Furthermore, although FPIC is a collective right,
given that some of the rights in which it is rooted can be individual in nature suggests that FPIC also has
individual dimensions, and could be useful in advancing women’s tenure rights in REDD+.

FPIC is an evolving right that most often applies with respect to Indigenous Peoples. It requires good
faith consultations and cooperation through Indigenous Peoples’ own institutions, leading to an
outcome determined by the peoples themselves.!” FPIC is also required for indigenous communities
before development projects are approved, especially those related to mineral, water and other
resources.!”’ Given the implications of REDD+ on land tenure, FPIC is a critical right to use in
advancing women’s tenure rights. This right also includes large-scale impact on a community’s

178 as well as the prohibition against the forcible removal of Indigenous Peoples from their

territory
lands or territories without the free prior and informed consent of those concerned, and includes an
agreement on just and fair compensation with the option to return.!” Thus, FPIC is particularly
important in the REDD+ context given the real risk and potential impact of community displacement.
As FPIC is still primarily recognized for Indigenous Peoples, for those who live in countries that refuse
to recognize indigenous status, the right to FPIC may be limited.!®® However, it may also extend to
other communities depending on their relationship to the land, among other factors, even if national
laws provide otherwise.!® Communal property rights that are based on traditional use, culture, and
customary laws must be respected regardless of whether the national government explicitly recognizes
them.!® FPIC is an emerging right that other local communities as well as women should continue to

demand, especially in the REDD+ context.
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9. Right to a Healthy Environment

There is a strong link between human rights and environmental concerns. This link is key to the
discussion of rights related to women’s tenure rights for REDD+. Fundamental human rights that are
related to REDD+, including the rights to life; health and well-being; culture; housing, and adequate
standard of living; integrity of the person; and the right to property, among others are also closely linked
to environmental protection. For example, the Stockholm Declaration affirms the fundamental right to
“freedom, equality, and adequate conditions of life, in an environment of a quality that permits a life of

dignity and well-being.”'®

This linkage has been recognized by the Human Rights Council in various resolutions on human rights
and the environment.'® In addition, the relationships between human rights and the environment have
been further elaborated by a Special Procedure of the Council, which has been explicitly tasked with
applying a “gender perspective.”'® The Independent Expert on Human Rights and the Environment has
demonstrated, on the basis of normative evidence, the existence, scope and content of procedural and
substantive human rights obligations with respect to environmental protection.!®® Thus, there is
widespread recognition of a healthy and sustainable environment as a prerequisite to the full enjoyment
of fundamental rights. Environmental protection is promoted as essential to the health, well-being and
“the enjoyment of human rights, including, inter alia, the right to life, the right to adequate food, the
right to the highest attainable standard of health, the right to adequate housing, the right to
self-determination, the right to development and the right to safe drinking water and sanitation...”!®

The scope of the right to a healthy environment implicitly includes the right to an adequate standard of
living for health and well-being. Particularly relevant for women’s rights and REDD+, this category
encompasses food, water, housing, shelter and biodiversity. Although many of the rights grouped in this
category are dealt with separately in some international instruments, they are closely interconnected in
this context. In the Draft Declaration of Human Rights and the Environment, tenure is included as a key
right for everyone, which implicitly includes women: “All persons have the right to adequate housing,
land tenure and living conditions in a secure, healthy and ecologically sound environment.”'* Noting
that women are at considerable risk because they lack security of tenure, promoting this right could help

to advance women’s tenure rights in REDD+.

The right to a healthy environment is gaining increasing recognition. It is recognized in the African
Charter on Human and Peoples’ Rights in the following terms: “all peoples shall have the right to a
general satisfactory environment favorable to their development.”'® The San Salvador Protocol to the
American Convention on Human Rights references it as well."”® In addition, the right to a healthy
environment has been affirmed in some form in more than one hundred national constitutions around
the world."" The right to a healthy environment has also been recognized in case law of regional human
rights bodies.!”? Furthermore, the right of women to a healthy environment has been recognized in the
Maputo Protocol to the African Charter.!”

Moreover, many rights that are intrinsic to creating a healthy environment provide an additional basis to
support the more holistic, comprehensive right to a healthy environment. For example, the right to a
healthy environment relates to the right to compensation for environmental harm under the right to life
and the right to private life,'”* as well as on the basis of rights to property and family.!*” In addition,
certain international instruments treat the right to a healthy environment as a subset of the right to an
adequate standard of living.!”® The right to an adequate standard of living entails certain basic

subsistence rights, such as the right to food, right to water and sanitation, and the right to housing,'’
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among others. It is noteworthy that the right to adequate housing includes requirements of legal security
of tenure, habitability, accessibility, cultural adequacy, among others.!”® Moreover, a woman’s right to
enjoy adequate living conditions is linked to housing.!”” International legal instruments recognize
everyone’s right to an adequate standard of living,’® framing it as both an individual right as well as a

collective one by including reference to family.

In addition to the strong linkages with the right to an adequate standard of living, a number of
international instruments®! have recognized that procedural rights, such as the right to access to
information, the right to participate in decision-making, or the right to effective legal remedies discussed

in the typology above, are also crucial for the ability to live in a healthy environment.

The right to a healthy environment is integral to REDD+, and thus requires the advancement of
women’s tenure rights. Forests and natural resources are central to livelihoods and basic needs, such as
food and shelter. Considering that women rely on forest resources to sustain their families as they are
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typically responsible for cooking, gathering water, and fuel, and providing agricultural labor,
this right to a healthy environment in REDD+ design and implementation should be prioritized. The
right to a healthy environment is particularly important to women in the context of REDD+ as
customary rules often limit their ability to control resources, own land and participate in management
bodies.?®® Considering that women’s land tenure security is weak, if existent, advocating for a right to a
healthy environment as part of a larger strategy to advance women’s tenure rights is especially important

in limiting environmental degradation as well as in mitigating climate change.

V. SELECT REDD+ FRAMEWORKS: OPPORTUNITIES TO ADVANCE WOMEN’S
TENURE RIGHTS THROUGH THE UN FRAMEWORK CONVENTION ON CLIMATE
CHANGE AND THE FOREST CARBON PARTNERSHIP FACILITY

The following sections highlight opportunities to advance women’s tenure rights in select REDD+
frameworks by applying the typology to rules and guidelines contained in the United Nations Framework
Convention on Climate Change (UNFCCC) REDD+ Decisions and the Forest Carbon Partnership
Facility (FCPF). It is important to recognize that both the UNFCCC REDD+ framework and the FCPF
have significant shortcomings in providing for tenure rights (identified broadly in each section). Relevant
policies do not address issues of land tenure with sufficient clarity or detail. The focus of this analysis is to
identify provisions that can positively support advocates working to advance women’s tenure rights in
REDD+; however, it is not intended to endorse REDD+ or the two frameworks analyzed below as solutions
to the discrimination faced by women in natural resource management. Importantly, including a discussion
of international frameworks helps to illustrate the importance of international law in ensuring that

international funding, including from the World Bank, does not undermine international human rights.

The UN Framework Convention on Climate Change

The main international framework for REDD+, setting out key requirements for implementing REDD+
activities, is contained in a series of decisions adopted by Parties to the UNFCCC.?** These decisions
include references to human rights, including those identified in the typology. In particular, there are
seven social, environmental, and governance safeguards that need to be addressed and respected in
REDD+ (REDD+ Safeguards),’® and before receiving funding for REDD+ results countries must show
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that these safeguards are being effectively implemented.?*® Additionally, countries agreed that “when
undertaking [REDD+] activities, the...safeguards should be promoted and supported,”?®” which highlights
the importance of funding for safeguards implementation in all phases of REDD+. UNFCCC Parties

have also agreed that human rights should be respected in all climate activities as part of the overarching
framework for 2012-2020 climate action (Cancun Agreements), which includes REDD+.2%

Despite these positive developments, there is a need to support operationalizing the rights language
presented in the REDD+ safeguards. At present, there is no clear guidance about what the safeguards
mean and what is expected of countries in safeguards implementation. There are also outstanding issues
still under negotiation that are critical for ensuring that rights are respected in REDD+: international
guidance on incentivizing non-carbon benefits and safeguards reporting. If countries adopt decisions on
these issues, they could provide further support to efforts to strengthen women’s tenure rights in REDD+.
The analysis below is focused on the REDD+ decisions, however, where there are important references to
specific rights in the Cancun Agreements, those references are highlighted as well.

As a general matter, it is important to note that there is debate as to whether decisions adopted in the
context of an international convention or agreement are binding under international law. They are not
typically considered “hard sources” of law in the same way that conventions or agreements are; the
extent to which decisions are binding will often depend on the specific context of the agreement, the

BOX 2. THE CANCUN SAFEGUARDS
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powers granted to the governing body in adopting decisions, and whether countries intend to be bound
by the decisions, among other considerations. However, many environmental regimes make important
advancements through decisions and there is an expectation that countries will implement those
decisions. This is especially true in the context of the UNFCCC and REDD+, and countries as well as
other multilateral initiatives recognize the UNFCCC REDD+ requirements as the primary rules that
govern REDD+ implementation.

Tenure-related rights

The REDD+ framework does not specifically address tenure rights. It does, however, request developing
country Parties to address land tenure issues, gender considerations, and the seven safeguards in
developing and implementing national REDD+ strategies.?”” The need to address all three issues creates a
useful starting point for advancing women’s tenure rights in REDD+. However, as noted above, there is

no operational guidance that addresses tenure-related issues in any detail.

Addressing and respecting the required safeguards, in particular, implicates tenure rights and women’s
rights by reference to international law. First, the requirement to respect the knowledge and rights of
Indigenous Peoples and local communities, taking into account relevant international obligations,
national circumstances and laws as well as the specific mention of UNDRIP in safeguard (c) provides a
basis on which to address Indigenous Peoples’ tenure-related rights.?!° For instance, UNDRIP promotes
Indigenous Peoples’ rights to their “distinctive spiritual relationship with their traditionally owned or
otherwise occupied and used lands, territories, waters and coastal seas and other resources”?!! and their
“rights to the lands, territories and resources which they have traditionally owned, occupied or
otherwise used or acquired.”!? Additionally, safeguard (a) calls for consistency with “objectives of
national forest programmes and relevant international conventions and agreement.”?"® As analyzed
above, various international conventions and agreements both explicitly and implicitly address land
tenure rights, women’s rights, and specific rights related to property, land, territories, and natural
resources. Finally, safeguard (b), which requires transparent national forest governance, implicates
land tenure because it involves addressing how forest land and resources are managed through
statutory law and/or customary practices.?* Where national laws and governance structures do not
adequately address land tenure, safeguards (a) and (c) could be used to leverage international law to
strengthen domestic processes.

Overarching references to women or gender
The Cancun Agreements contain a number of references to women and gender, including recognizing
the importance of gender equality and effective participation of women for effective action on climate
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change,* as well as taking into account gender in capacity building efforts.?!® In Durban (2011), Parties

were urged to give particular consideration to the impacts of climate change response measures on

217 and to take into the account the need to achieve “gender balance.””'® In addition, the

women
governing instrument for the Green Climate Fund, which is expected to fund REDD+ activities, adopted
a “gender-sensitive approach.”?!” Thereafter in Doha (2012), Parties agreed to promote gender balance
and to improve the participation of women in climate negotiations.?”® Similar to the reference to respect
human rights in all climate related activities, these overarching references to women and gender are

useful in promoting women’s tenure rights in REDD+.

With respect to the REDD+ decisions, as noted above, developing countries are requested to address
gender considerations in REDD+.22! UNFCCC Parties also agreed that when developing reporting
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systems for providing information on how safeguards are being addressed and respected (the REDD+
safeguard information systems) they should recognize relevant international obligations and respect
gender considerations.??? Although the REDD+ safeguards do not make specific references to gender, the
references to international conventions and agreements in safeguard (a) and relevant international
obligations in safeguard (c) implicate women’s rights as they exist in international law. As discussed
above, various international instruments explicitly and implicitly promote and address women’s rights.

Procedural rights

Opverall, procedural rights protected in international law are implicated by the requirements to be
consistent with international conventions and agreements in safeguard (a) and to take into account
relevant international obligations in respecting the rights of Indigenous Peoples and local communities
in safeguard (c). In addition to the fact that procedural rights are implicated generally though
international law references, there are other aspects of the REDD+ decisions that relate to transparency,
effective participation, and access to justice.

Access to information

Safeguard (b) calls for national forest governance structures to be transparent, implying that information
about those governance structures and decision-making processes should be made available. Further,
safeguard (d) calls for full and effective participation of stakeholders, which implicates access to information
because in order to participate effectively stakeholders must have access to all relevant information. This
right is also supported by requesting Parties to ensure participation when developing national strategies and
more broadly within the UNFCCC Cancun Agreements through the recognition that capacity building is
essential to enable full participation.’?® Finally, the required safeguard information system for REDD+
should provide information on how safeguards are being addressed and respected at the country level

through its legal and institutional framework, which supports access to information.

Right to participate

The Cancun Agreements provide clear support for the full and effective participation of affected
individuals and peoples in decision-making processes. Parties recognize that “effective participation of
women is important for effective action on all aspects of climate change.”??* Parties also agreed to
strengthen the “participation of various stakeholders in relevant social, economic and environmental
policies and actions.”??® Specifically for REDD+, countries are requested to ensure the full and effective
participation of relevant stakeholders when developing and implementing their national strategies,
noting that these strategies must address the “drivers of deforestation and forest degradation, land tenure
issues, forest governance issues, gender considerations and the safeguards.”??® The REDD+ safeguards
themselves explicitly require “[t]he full and effective participation of relevant stakeholders” in safeguard
(d).?27 While not specifically defined, as women are primary users of forests and thus key REDD+
stakeholders, their right to participate must be supported. Furthermore, the need to involve all
stakeholders in the monitoring, reporting and verification of REDD+ implementation implicates the
right to participate; and women should be involved and provided the necessary tools and knowledge

needed to engage meaningfully. 28

Access to justice
While there is no explicit reference to access to justice or grievance mechanisms in the UNFCCC
REDD+ framework, it is a fundamental right in international law (as noted above).??” Safeguards (c) and
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(d) implicitly address access to justice through calling for respecting the rights of Indigenous Peoples and
local communities and promoting the full effective participation of relevant stakeholders. The specific
UNDRIP citation further supports the obligation of States to provide effective mechanisms and redress
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for harm caused to indigenous people.?*® Finally, access to justice is fundamental to realizing other human

rights, implying that access to justice is critical to the implementation of the UNFCCC safeguards.

Free, prior, and informed consent

Although the right to FPIC is not explicitly stated in the UNFCCC REDD+ framework, the safeguards
could be interpreted to include the right implicitly. For instance, FPIC is indicated by reference to
respecting the rights of Indigenous Peoples and local communities as well as UNDRIP in safeguard (c).
UNDRIP explicitly states that FPIC is a right of Indigenous Peoples.?! Taking into account relevant
international obligations in safeguard (c) and relevant international conventions and agreements in

2 and for

safeguard (a) also implicate international law that supports FPIC for Indigenous Peoples
communities facing forced evictions. Finally, safeguard (d), supporting the right of full and effective
participation, is a core part of FPIC. Taken together, these implicit references can help to promote

women’s rights in decision-making related to tenure.

Right to healthy environment

As discussed above, the right to a healthy environment is an emerging law and one that relates to a
number of existing internationally-protected rights. While not explicitly addressed in REDD+ decisions,
safeguards (a) and (c) provide support for women promoting their rights to access or control natural
resources as well as a healthier environment. Furthermore, REDD+ safeguard (e) refers to REDD+
actions being consistent with the conservation of natural forests and biological diversity, which also

supports the right to a healthy environment.

The World Bank’s Forest Carbon Partnership Facility
The World Bank’s Forest Carbon Partnership Facility (FCPF) is a “global partnership of stakeholders,

including governments, business, civil society, and Indigenous Peoples focused on REDD+.”23 The FCPF
supports REDD+ implementation through two distinct but complementary funds: the Readiness Fund and
the Carbon Fund. ?* The Readiness Fund is intended to help participating countries prepare for REDD+
through the development of REDD+ policies, strategies, reference levels, monitoring systems, and
institutional systems, including safeguards.”” The Carbon Fund pilots payments for verified emissions
reduction programs (ER Programs) in a small number of countries, building on progress made in the
readiness phase.?”’® There are several policies and guidelines that govern the operation of these two funds,
including the FCPF Charter, the Readiness Fund’s Common Approach, the Readiness Package Assessment
Framework, the Carbon Fund Methodological Framework, and Guidelines on Stakeholder Engagement.

As a World Bank initiative, the FCPF must also comply with relevant World Bank operational policies
and procedures, which include safeguards on environmental assessment (in this case strategic
environmental and social assessment — SESA), Indigenous Peoples, involuntary resettlement, forests, and
natural habitats.”’” These safeguard policies are currently under revision and will impact any agreements
signed with the World Bank after the revised policies are adopted.””® Where the FCPF provides funding
to other institutions to assist with REDD+ readiness, such as through Delivery Partners in the Readiness
Fund, those institutions must achieve substantial equivalence with World Bank safeguards and comply
with FCPF requirements on strategic environmental and social assessment, stakeholder engagement,
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information disclosure, and grievance mechanisms.?*” Under the Carbon Fund, prior to approving ER
Programs, the World Bank must conduct due diligence to ensure that safeguards are complied with.**
Lack of compliance with safeguards can be grounds for default under the legal agreement between the ER

Program proponent and the World Bank.**!

The FCPF Charter provides that the FCPF must “Seek to ensure consistency with UNFCCC guidance
on REDD+,”** thus it must promote and support consistency with the UNFCCC REDD+ safeguards
discussed above. The Charter also requires that the rights of forest dependent Indigenous Peoples and

forest dwellers under national law and applicable international obligations be respected.’#

Most of the rights in the typology are referenced in FCPF requirements, thus taken together there are
opportunities to promote women’s tenure rights in FCPF-financed activities. Nevertheless, there may be
significant challenges in ensuring that tenure security is achieved through FCPF activities because of the
lack of clarity in the extent to which tenure issues must be resolved prior to signing emission reduction
agreements and because the ability to transfer emission reductions is not necessarily connected to land or
resource rights-holders.2#

Tenure-related rights

Tenure-related issues are addressed, to varying degrees, in both the Readiness Fund and the Carbon Fund
of the FCPE For example, countries are supposed to conduct a land and resource tenure assessment as
part of the REDD+ readiness process.?*® However, land tenure issues are referred to in some countries’
Readiness Proposals in relation to deforestation risk and less so in relation to what they imply for REDD+

design and implementation.?*

Under the Carbon Fund, an ER Program is expected to undertake an assessment of land and resource
tenure regimes, though with some qualification — it is to be done when needed and the ER Program can
rely on work done in the readiness phase.?*’ This vagueness is a big and potentially damaging loophole.
Further, it is unclear to what extent any tenure issues need to be resolved prior to ER program activities
taking place and there is no requirement for a clear time-bound action plan to resolve issues during
REDD+ implementation.’* The Carbon Fund does not provide clarity on how to address risks associated
with the ambiguity of “carbon rights” or “rights to transfer ER title.”** Moreover, few countries have
defined who holds these rights to carbon.?® While it states that ER Program entities must demonstrate
that they have the ability to transfer ER title, “while respecting land and resource tenure rights or

"51 it is not clear whether those who hold the authority to transfer title and

potential rights-holders,
those who hold the rights to the land or resources are the same.?”? The Carbon Fund does state that if the
ability to transfer ER titles is unclear or contested, then the emission reductions proportional to the
disputed area will be withheld. However, this provision could undermine incentives to resolve insecure
tenure situations and to ensure environmental integrity because it allows ER Program proponents to

simply set aside the emission reductions rather than resolve the situation.

The Carbon Fund also recognizes that securing land tenure is a potential non-carbon benefit. In other
words, an ER Program may receive funds for “improvements in land tenure.””** The methodological
framework of the FCPF explores the purpose of the ER program to reduce deforestation and degradation
and reduce carbon emissions, but also to positively affect land tenure and resource rights.”* Programs are

encouraged to show how they can contribute to clarifying land and resource tenure.

Finally, the World Bank’s due diligence assessment for its safeguards includes special considerations for
situations that result in resettlement or where Indigenous Peoples’ rights to lands or natural resources are
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implicated. Depending on the results of the due diligence, the ER Program may need to develop a
Resettlement Action Plan or an Indigenous Peoples’ Plan to address tenure issues, both of which have
implications for tenure-related rights.?> Coupled with requirements for gender-sensitive consultations,?¢
these tenure-related provisions in the FCPF could provide opportunities to advance women’s tenure
rights in FCPF activities.

Gender-specific rights

As part of the FCPF’s “Common Approach” for the multiple Delivery Partners, the FCPF includes gender
considerations, noting their roles in resource management.”’ During the Readiness Preparation Proposal
(R-PP) Formulation Phase, a stakeholder analysis should include an analysis of gender concerns, risks
and benefits.”*® Such an analysis should be consistent with the World Bank Gender and Development
Operational Policy or with comparable Delivery Partner gender policies.””” The analysis should also
incorporate gender considerations into information sharing and dialogue as well as grievance
mechanisms. In addition, targeted opportunities are encouraged to be identified to reduce gender-based
biases in accessing and benefiting from REDD+. The Carbon Fund, which builds on requirements in the
Readiness Fund, also specifically recognizes gender considerations when dealing with non-carbon benefits
and benefit-sharing.*®°

Access rights

Right to information

A Strategic Environmental and Social Assessment (SESA) is required for all FCPF projects to integrate key
environmental and social considerations into REDD+. Although it does not articulate obligations in terms
of explicit rights, the right to information is implied. The SESA should include an information
dissemination plan with a “timely dissemination of relevant information”*! It should also include early
investment in capacity building and institutional strengthening including a required multi-stakeholder
workshop, as well as a focus on strengthening of constituent groups. For the R-PP Consultation and
Participation Plan, access to information is a prerequisite: “Consultations should be premised on and
facilitate timely access to information.”?? Under the Guidelines on Stakeholder Engagement in REDD

263 and information dissemination is

Readiness, information is a “prerequisite to meaningful consultations;
required “at all levels.” The Guidelines suggest promoting public awareness and communications campaigns.
Finally, both the Readiness Fund and the Carbon Fund have guidelines for information disclosure, which
specify which documents need to be publicly disclosed and the time frames for their disclosure.?* While
there is a presumption of disclosure for key documents, such as ER Program Agreements, countries can

request that agreements or contracts be withheld, which is a significant loophole.?®®

Right to participate

The FCPF claims that it was designed to make sure that participation rights are respected and that local
communities are included in the planning and implementation of national REDD+ programs and projects.
For example, the SESA is supposed to include a participatory approach in the decision-making process. The
SESA encourages active informed participation of all stakeholders.?®® In addition, the R-PP template
provides specific guidelines on national readiness management arrangements and stakeholder consultation
and participation. Under the R-PP Consultation and Participation Plan, meaningful participation is
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suggested for all levels,**” and enhanced participation for vulnerable groups.?®® Moreover, the overarching

guidelines for preparing a country’s R-PP promote women’s unique role in natural resource management

and stresses the importance of identifying “gender-based risks or unequal benefits.”*®
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Countries participating in the FCPF Readiness Fund are expected to implement a Consultation and
Participation Plan before and/or while they develop their REDD+ Strategy. The Plan is designed to
increase the inclusiveness, transparency, and accountability of decision-making over the lifetime of the
preparatory work leading to REDD readiness. There is also technical guidance, which elaborates the Key
Objectives and Principles of Effective Consultations and Participation and gives guidance for
implementation. Finally, there are Guidelines on Stakeholder Engagement in REDD in which
“consultations” should occur at “every stage”*” of the REDD process. Nevertheless, the R-PP process has
been criticized for failing to integrate consultation with local civil society and for treating community

rights as secondary to reducing deforestation.

Access to justice

The FCPF requires grievance redress mechanisms, which should in theory provide access to justice.
According to the FCPF’'s Common Approach, each Delivery Partner must have accountability measures
to address breaches of their policies and procedures.’™ For activities that the World Bank implements,
the Inspection Panel would be the relevant accountability mechanism for community members to raise

concerns.

REDD+ countries are also requested to develop national-level grievance mechanisms.?”> According to
the R-PP Consultation and Participation Plan, redress must be “accessible” throughout REDD
implementation®” as well as “accessible and affordable.”*”* The FCPF and UN-REDD Programme have
Joint Guidance for Establishing and Strengthening Grievance Redress Mechanisms at the national level.
This guidance supports the right to access to justice as it assists REDD+ stakeholders in providing
feedback or making a complaint. It pays particular attention to “providing access to geographically,
culturally or economically isolated or excluded groups.”” The existence of an appropriate feedback and
grievance redress mechanism is also a criterion for approving ER Programs in the Carbon Fund’s
Methodological Framework.?7

Free, prior, and informed consent

The FCPF does not recognize FPIC as the right to free, prior, and informed consent. Despite the World
Bank Group’s mandate for “meaningful consultation,” the World Bank’s safeguard on Indigenous Peoples
calls for free, prior, and informed consultation with “broad community support” rather than consent.?”
Nevertheless, the World Bank does assist countries in applying a consent standard if the country
indicates that they wish to do so or if they are receiving funding from UN-REDD.

Right to a healthy environment

Although not framed explicitly as the right to a healthy environment, the stated goal of the World Bank,
and by association FCPE, is sustainable poverty reduction. The focus on peoples’ well-being in
connection with sustainable development could implicitly support the right to a healthy environment. In
addition, Work Bank activities must be consistent with national law, which is particular relevant in

situations where national constitutions recognize the right to a healthy environment.

VI. CONCLUSION

International law is an important tool for advocates in advancing women’s tenure rights in REDD+.

REDD+ has significant implications for tenure rights, particularly for women because women are primary
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users of forests for their lives and livelihoods as well as to support their families. Thus, women have
intimate experience with and knowledge of their communities’ resources and natural resource
management and should be regarded as key stakeholders. However, numerous sociopolitical barriers have
limited women’s engagement in REDD+, and they are often subject to land tenure regimes that
disadvantage them in relation to men. Securing women'’s tenure rights is fundamental, as these rights
provide recognized rights-holders with the ability to be involved in and to benefit from the design and
implementation of REDD+ activities.

A variety of rights articulated in international law can be used to support women’s tenure rights. An
in-depth analysis of key international human rights instruments shows that these rights are recognized
and protected explicitly and implicitly. Accordingly, they could be better incorporated in advocacy
relating to REDD+. Specifically, land tenure rights, women’s and gender-specific rights, procedural access
rights, the right to Free, Prior, and Informed Consent, and the right to a healthy environment are critical
for communities and civil society groups promoting women’s rights. Up until now, many women’s rights
advocates have focused primarily on women’s participation rights to promote their greater inclusion in
REDD+. As presented in this paper, advocates can use international law to better link women’s
participatory rights with other fundamental rights relevant to tenure and REDD+, and thereby advance
women’s tenure rights.

Strengthening women’s land tenure could give women a stronger voice and greater decision-making
power in REDD+. There could be several opportunities to advance women'’s tenure rights as countries
implement REDD+. For example, advocates can use international law to influence the design of REDD+
strategies and Emission Reduction Programs, the design of safeguards and safeguard information systems,
and the assessment of readiness, among others. In addition, noting that there are weaknesses in the
policies and procedures of REDD+ initiatives, there are also provisions that can support women’s tenure
rights. International law can also support local approaches to any REDD+ programs, projects, or
activities that countries may wish to implement, such as Indigenous REDD+ Proposals.
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