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Chapter 14

GLOBAL TRADE, LOCAL ECONOMIES,
AND THE BIODIVERSITY CONVENTION

David R. Downes

The Convention on Biological Diversity represents one of the international
legal systems initial efforts to unite economic and environmental issues in a
relatively balanced way within a single legal instrument.! In fact, the Biodi-
versity Convention is one of the most ambitious attempts in any legal system
to integrate environmental goals with a wide range of economic sectors.

The Biodiversity Convention provisions on trade in “genetic resources™—
one of the economically valuable aspects of biodiversity—embody an innov-
ative approach to the interplay of trade and environmental concerns. These
provisions are based on the principle that trade in genetic resources must
take place within a framework of rules which ensure that not only the trade
but the overall production process of which it is part are sustainable. Thus
while the convention is ordinarily considered a part of international environ-
mental law, it can also be viewed as a sustainable trade agreement. As such,
it should be a useful reference point and precedent in the future evolution of
trade law.

Particularly innovative are the Biodiversity Conventions provisions requir-
ing countries to take special measures to protect customary resource uses and
local and indigenous communities’ traditional knowledge, innovations, and
practices, where they carry on sustainable traditions. These provisions reflect
an understanding that local economies—especially local economies where
long-standing residents use natural resources according to customary rules
that take into account ecological constraints—can be more sustainable than
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the expanding global economy. They also help to affirm indigenous peoples’
moral and political claims to lands, natural resources, and knowledge.
International trade law has given almost no consideration to environmen-
tal protection, sustainable use and development, or the rights and needs of
indigenous communities within nation-states. A great American legal theorist
once argued, however, that there is an inherent drive—however “sluggish” or
*faint-pulsed™—that pushes even the most “wrong-headed and arbitrary legal

- system” closer to an *ideal of justice.” In the Biodiversity Convention, inter-

national law takes a step, however tentative, toward justice in the fields of
economic and environmental regulation—justice with ecological and eco-
nomic dimensions. The future challenge for activists, lawyers, and govern-
ments is to put the convention’ innovative ideas into practice, in both inter-
national and national law,

THE BIODIVERSITY CONVENTION

The Biodiversity Convention is one of the crop of international agreements
on sustainable development harvested at the Farth Summit at the close of the
UN Conference on Environment and Development in Rio de Janeiro in June
19923 The convention has been signed by over 170 countries and ratified or
acceded to by over 120, plus the European Economic Community*

The convention defines biodiversity as “the variability among living organ-
isms from all sources, including, inter alia, terrestrial, marine and other
aquatic ecosystems and the ecological complexes of which they are part; this
includes diversity within species, between species and of ecosystems.” This
broad definition encompasses the diversity of life found in all natural habitat
as well as habitat modified by humans. It also includes the genetic diversity
of varieties and breeds of domesticated species, such as wheat, apples, or cat-
tle.

The convention recognizes “the importance of biological diversity for . . .
maintaining life sustaining systems of the biosphere” and also acknowledges
that “conservation and sustainable use of biological diversity is of critical
importance for meeting the food, health and other needs of the growing
world population.” The convention defines biodiversitys “value” broadly. It
recognizes that biodiversity has intrinsic value and that biodiversity “and its
components” have “ecological, genetic, social, economic, scientific, educa-
tional, cultural, recreational and aesthetic values.”

The Biodiversity Convention has three objectives: the conservation of bio-
diversity; the sustainable use of its components; and the equitable sharing of
the benefits from the use of genetic resources (including both technologies:
and financial benefits). The convention provides for three interrelated types
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of action to accomplish its objectives: implementation by parties through
national law and policy; creation of an international structure to support
national implementation and international cooperation; and establishment of
a new set of rules for international transfers of genetic resources.

National implementation. The Biodiversity Convention requires parties to take
a comprehensive set of broadly defined actions at the national level to achieve
conservation and sustainable use. For example: parties must create national
plans, strategies, or programs for biodiversity conservation; inventory and
monitor the biodiversity within their own territories; identify destructive
human activities, monitor their effects, and regulate them to reduce the
impact on biodiversity; and integrate consideration of biodiversity conserva-
tion into mational decision making.> Because some threats to biodiversity
transcend national frontiers, the convention also requires parties to cooper-
ate on “matters of mutual interest” relating to conservation and sustainable
use, such as conservation of biodiversity in areas outside national jurisdiction
like the high seas. Recognizing that biodiversity conservation and loss will
vary widely among and within countries, the convention defines most oblig-
ations in general terms to give parties flexibility in how they implement
them S

International structure. The Biodiversity Convention sets up an international
Structure to support national implementation and to promote continued
international cooperation. The convention has a permanent secretariat and a
Subsidiary Body on Scientific, Technical, and Technological Advice
(SBSTTA). It will have an information clearinghouse to support scientific and
technical cooperation. The parties meet periodically in Conferences of the
Parties to elaborate the convention—for instance, by negotiating protocols
(follow-up treaties on specific issues). Fach party must submit reports to the
Conferences of the Parties on the steps it has taken to implement the con-
vention.

The international structure also includes a multilateral fund, funded by
contributions from developed countries, that will help finance implementa-
tion of the convention in developing countries.” Conservation of biodiversity
benefits the entire world, but achieving conservation will be more difficult for
developing countries, where most known biodiversity is found. In the con-
vention, developed countries agreed to shoulder a heavier share of the finan-
cial burden of achieving the shared benefits of biodiversity conservation.8

Genetic resources trade. The Biodiversity Convention sets up a new regime for
the international transfer of *genetic resources,” which are defined as “genetic
material of actual or potential value.” The convention affirms each partys
sovereign right to control access to its genetic resources, but requires éach
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party to take steps to facilitate access for other parties to its genetic resources.
It also requires the users of genetic resources to share equitably the benefits,
including technologies, with the providers of those resources.

The genetic and chemical structures found in diverse species, and varieties
of species, are an extremely valuable source of products such as pharmaceu-
ticals, biotechnology products and processes, and new varieties of crops.!?
Scientists discovered the anticancer drug taxol in the bark of the Pacific yew,
a tree previously considered to have no commercial value, that grows in the
Northwest ancient forests. The hybrid varieties that yield bumper corn crops
in the United States depend on traditional varieties or wild relatives of corn
found in Mexico for resistance to disease or drought. The aggregate value of
biodiversity as a present and future source of genetic and chemical informa-
tion is difficult to measure, but clearly immense.

The convention uses the term “genetic resources” to refer to this aspect of
biodiversity—biodiversity as a source of valuable information.!! Previously,
biodiversity information was considered a “common heritage” of humankind,
exchanged freely among the countries of the world and owned by none. A
number of developing countries became concerned, however, that they were
donating their wealth of genetic resources freely but were receiving in return
a disproportionately small share of the benefits from its use.2

The outcome of ensuing international discussions was .the Biodiversity
Convention’s new rules for the transfer and use of the information content of
biodiversity. The convention affirms that each country has control over access
to its genetic resources—a step toward ownership of property, although in
legal terms not precisely the same thing, It also provides for a measure of
local community control over access to certain resources. The convention
does not, however, abandon entirely the principle that there should be a
degree of freedom of access to genetic resources. Thus parties agree to take
steps to facilitate access to genetic resources by other parties. Articles 15, 16,
and 19 require parties to ensure that users of genetic resources share the ben-
efits, including technologies, with the providers of the resources.

One rationale for the shift to the new regime is that it is just and equitable
for countries to own their genetic resources in the same way they own other
- natural resources such as oil or timber. Adding to the weight of this argu-
ment, there is strong evidence that individuals and communities in many
societies have labored to conserve, modify, and improve genetic resources. In:
other words, many getetic resources are not just “found” in developing coun-
tries; they were made there, through human effort.

Finally, the new regime is also intended to help achieve sustainable devel-
opment that uses biodiversity without depleting it. Agricultural scientists
have collected seeds from Third World farmers’ fields in gene banks, but the
most reliable way to conserve them is on site. Tropical rain forests and coral
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reefs are treasure troves of yet-undiscovered species of value that will not
survive if their habitat is destroyed. Increasing the benefits to those who pos-
sess biodiversity is necessary to create an economic incentive for them to
conserve it.

AN INTEGRATED APPROACH TO TRADE AND ENVIRONMENT

The Biodiversity Convention is innovative in that it is simultaneously a con-
servation agreement and a trade agreement. Conventional trade agreements
treat the environment or conservation as marginal concerns when they men-
tion them at all.!> They tend to view international trade in isolation from
other human activities and detached from its environmental consequences.!*
They show almost no regard for other considerations, such as environment,
conservation, labor rights, human rights, public health, or worker safety.
Indeed, trade agreements are drafted as if trade were not just the optimal
means but the sole means of improving human welfare. Compounding the
problem, the international legal system lacks mechanisms for linking trade
agreements with instruments that cover these other issues.

A number of previous multilateral environmental agreements do link envi-
ronment and trade, generally by restricting certain categories of trade to
accomplish environmental or conservation goals. The Convention on Inter-
national Trade in Endangered Species (CITES), for instance, provides for spe-
cial treatment of certain products on environmental grounds.! It sets up a
system in which parties to the treaty agree to ban substantially all trade in
products made from species that are listed as being in danger of extinction
because of that trade. Consistent with this, CITES parties have banned the
ivory trade because it led to huge declines in populations of African ele-
phants. CITES and other multilateral environmental agreements demonstrate
broad-based international understanding that trade must be controlled in
certain circumstances to ensure that it does not damage the environment or
natural resources.'® In sum, then, trade agreements treat environmental con-
cems as marginal and view them with suspicion, as potential obstacles to the
overarching goal of free trade, whereas multilateral environmental agree-
ments like CITES tend to place limits on trade that menaces environmental
goals such as preservation of endangered species.

The Biodiversity Convention takes a different approach to trade and envi-
ronment.!” In contrast to the neoclassical economic view of past trade agree-
ments, the convention recognizes the principle of ecological economics that
“the ecosystem contains the economy.”® Thus the convention places trade
squarely within its ecological context. While affirming the value of- the
genetic resources trade, the convention insists that trade be sustainable
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within the context of a sustainable process of production. Genetic resources
are the raw material for “a process of production that extends from rainforests
and coral reefs to drugstores, factories, and supermarkets.™® The Biodiversity
Convention establishes basic rules for each stage of that process, rather than
banning it altogether.

The first stage of commercial use consists of “prospecting” for useful
genetic resources in the wild or in farmers’ fields. This stage is covered by
Article 10(b), which requires parties to take measures, “as far as possible and
as appropriate,” to avoid or minimize harm to biodiversity from “the use of
biological resources.” Biological resources under the convention include ge-
netic resources and any other living component of ecosystems that is valu-
able for humanity, such as fish or timber. As we shall see, Article 8(j) also
requires prospectors to involve local and indigenous communities.

In later stages in the process, a company or government in one country
gains access to the genetic resources in another country and then uses them
in research and development. Under Article 15(2), a convention party must
take steps to facilitate access to its genetic resources, but only for “environ-
mentally sound uses.” In other words, the intended end use—in biotechnol-
ogy, pharmaceuticals, or crop breeding—must not harm the environment, a
key tenet of sustainability. As the power of biotechnology to create radically
new organisms increases, this tenet will grow in importance. It is becoming
easier and easier to transfer genes among widely different organisms that
would never interbreed in nature. Corporations are now developing toma-
toes that include genes and traits from flounders, for example. While the
range of resulting products have tremendous productive potential, they also
pose unprecedented environmental risks. To deal with these risks, parties
must comply with the convention’s requirement that uses of genetic resources
be environmentally sound.

LocAL ECOSYSTEMS AND THE GLOBAL ECONOMY

Genetic and biological resources, as they exist today in the hands of farmers,
pastoralists, hunters, and gatherers, are not only valuable as raw materials for
the manufacture of new commercial commodities. They are also essential as
the means of production and reproduction in local economies that are-rela-
tively well integrated into local ecosystems.?® _

Local people in these economies depend on a wide range of ecological and
economic values of genetic and biological resources. Their gardens, farms,
and surrounding areas include many different species and many varieties of
species, which provide long-term stability in the face of climactic variation,
crop diseases, and other changes, while also producing a range of valuable
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products. Often they manage these local biologjcal resources under tradi-
tional rules and institutions that take into account ecological constraints. For
local economies, diversity is “the basis and foundation of production and
economic activity, not merely an ‘input.”?! Diverse biological resources pro-
duce not only for subsistence and local markets but also for equally impor-
tant nonmarketable ecological services (such as protection of water quality
and flood control) as well as aesthetic, cultural, and spiritual values.

Larger scale markets generally do not capture the value of genetic and bio-
logical resources to local economies and tend to overstate the net benefits of
long-distance trade.?? Similarly, most trade agreements, such as the General
Agreement on Tariffs and Trade (GATT) and the North American Free Trade
Agreement (NAFTA), are deliberately intended as legal tools for maintaining
and expanding the field of operations for the global economy, regardless of
the costs to local economies, however sustainable they may be. They help
corporations move commodities to the most lucrative market for consump-
tion and move capital to the cheapest site for production. Values of the envi-
ronment and the community that are not commodified receive no consider-
ation. Indeed, under the logic of free trade, a country gains a.“comparative
advantage” if it can produce goods more “efficiently” by lowering its envi-
ronmental standards so that producers do not have to go to the expense of
curbing pollution. )

This conventional approach to trade is also inherently unsustainable in
that it depends on constantly expanding extraction of resources and con-
sumption and production of goods, which brings it up against fixed ecolog-
ical constraints.23 At the global level, this increase in extraction, consump-
tion, and production correlates with an increase in the distance between
consumers and producers.2* When consumers and producers are separated
by thousands of miles, the social connection between them is reduced to a
minimum. It consists primarily of the economic relationship of the transfer
of a commodity for value plus a legal connection through a trade law regime
that requires nothing except deregulation of trade. International law and
institutions lack the rich array of procedures, standards, and concepts needed
to create links of communication and responsibility. Thus it is nearly impos-
sible for one party to hold others accountable for environmental costs.

In contrast, many local economies are accustomed to operating within the
constraints of local ecosystems and have evolved methods for dealing with
them. Producers and consumers are more likely to live close to the means of
production and thus are less able to “externalize™ costs onto others. Some-
times they are the same individuals, or have bonds of kinship or marriage,
and in any case they tend to live close together in the same community, all of
which tends to increase accountability While some of these communities

————
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may have engaged in long-distance trade for centuries, they often have devel-
oped traditions that minimize its impact on their environments.

This discussion is not intended to romanticize non-Western or nonindus-
trial cultures. Those cultures, too, cause biodiversity loss, especially as their
populations grow. And they, too, often seek some of the benefits of the indus-
trial economy. But their traditional economies and styles of life are in many
cases far more consistent with conservation than those of industrial society.
As we shall see, the Biodiversity Convention could lead the way to legal
recognition of this fact—which would be a major sustainable step forward in
the context of international trade law.

PROTECTING LOCAL ECONOMIES AND ECOSYSTEMS

The Biodiversity Convention’s treatment of local and indigenous communi-
ties is perhaps the most innovative aspect of the attempt to synthesize trade
and environment. These provisions of the convention could lead to the
recognition in international law of the value that cultural—and economic—
diversity may have for sustainable development. Here two provisions are par-
ticularly relevant to the role of local traditional economies under pressure
from the expanding global economy: Articles 8(j) and 10(c).> The discussion
of Article 8(j) focuses on implementation of these provisions in the context
of the genetic resources trade. Article 10(c) discusses an analogous analysis
of how it should be integrated into regulation of the use of other biological
resources (such as fisheries, forests, and farms).

Article 8(j). Article 8(j) of the Biodiversity Convention requires parties, “as far
as possible and as appropriate,” to take measures to “respect, preserve and
maintain knowledge, innovations and practices of indigenous and local com-
munities embodying traditional lifestyles relevant for . . . conservation and
sustainable use." Parties must also “promote [the] wider application” of
such knowledge, innovations, and practices.?” Article 8(j) also requires that
governments obtain the indigenous and traditional communities’ approval
for this wider application and that they encourage fair sharing of benefits
with those communities. )

These requirements are relevant to the genetic resources trade, because
many of the world’s genetic resources are themselves innovations of indige-
nous and local communities. Their existence and conservation today are the
result of the long-term application of traditional knowledge and practices by
indigenous or local communities. For generations up to the present day, these -
communities may have husbanded and modified the genetic resources used
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to create a patented plant.?® In other cases, traditional knowledge may have
provided a lead to discovery of a valuable patented product.?

Those who take genetic resources under Article 15 from the territories of
indigenous and local communities must therefore ensure the communities’
prior approval and involvement. Governments must also encourage equitable
sharing of the benefits with those communities whenever they encourage the
wider application of the use of genetic resources—{or instance, when they
encourage or enforce “biodiversity prospecting agreements™ with pharma-
ceutical companies seeking leads to new products.

There are a number of specific ways to implement these general require-
ments. First of all, governments should recognize the legal right of commu-
nities to make and enforce contracts for access to resources with commercial
firms, so that the communities have a chance to reap a larger share of the
benefits. % Moreover, they should consult with these communities on estab-
lishing minimum standards for such transactions. Governments should also
explore whether to create new types of intellectual property rights (IPRs) to
be held by indigenous and local communities over their genétic resources
and knowledge about them.3! Governments could also consider affording
legal protection to trademarks or certificates of origin for sustainably pro-
duced traditional products. This would permit communities to profit from
sustainable use without facing unfair competition from misleadingly similar
products that are not traditional and may not be sustainable. Another option
would be to provide grants to local and indigenous communities to conduct
(possibly in partnership with scientists) assessments of the sustainability of
traditional practices or to develop small-scale sustainable enterprises based
on traditional uses that are sustainable. Finally, governments could also
implement these provisions by reforming systems of national accounting to
account for a larger proportion of the value of nonmarket ecological values

as well as local market and subsistence values of biodiversity-rich ecosys-
tems.

Artide 10(). Article 10(c) requires parties, “as far as possible and as appro-
priate,” to “protect and encourage customary use of biologicah.resources in
accordance with traditional cultural practices that are compatible with con-
servation or sustainable use.” To satisfy the mandate of Article 10(c); gov-
ernments should extend legal recognition and protection to traditional sys-
tems of resource management where they effectively promote sustainable use.
These systems should have protection against incursions from competing
users of resources, for instance by giving villages and citizens the legal right
to enjoin outside users and recover damages from them for violations. Man-
agement systems warranting protection could include, for example, tradi-
tional land tenure or usufruct rights or village taboos on use of sacred groves.
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Particularly worthy of attention are communal systems for regulating
access to common resources. Privatization, which is often offered as the solu-
tion to the “tragedy of the commons” caused by open-access regimes, is not
a sure route to sustainability. (Private ownership of midwestern farms has not
stopped soil erosion.) Indeed, it can worsen environmental problems as well
as increasing inequities of wealth and power. Traditional community regula-
tion of access to common resources offers a range of effective models for sus-
tainable management that resolve the problems of open-access regimes and
may be better suited than privatization to local social structures. The Biodi-
versity Convention mandates that parties give these models priority.

Defining new terms. The terms “indigenous and local,” “community,” “cus-
tomary,” “traditional,” and “sustainable use” do not have established mean-
ings in international environmental law. Thus an essential task will be to
develop rigorous definitions of these terms to prevent governments from
using them as loopholes that permit unsustainable exploitation. One critical
step will be to put the Biodiversity Convention in the hands of local and
indigenous communities themselves, through training, education, and
(where requested) legal assistance, so that they can interpret and enforce the
terms of the convention.

In defining these terms, it might be worth investigating whether the pro-
tection in Articles 8(j) and 10(c) for “local” communities, “traditional”
lifestyles, and “customary” uses could also be applied to centralized indus-
trial economies in order to protect remnants of nonmarket or local uses. In
the United States, for example, the household garden or the family farm
might qualify as traditional, and the farmers’ market might be a “customary”
use in the “local community.” To a significant extent, such activities may be
associated with greater biodiversity, not to mention their other values for
health, food cost and security, and social ties in local communities.3?

From this perspective, the Biodiversity Convention could help society
move closer to sustainability through what Ivan Illich terms “modern subsis-
tence.” Through economic activity supplementary to markets, society could
reintegrate ecological values currently externalized by the market economy.
The Biodiversity Convention offers the opportunity to explore these possibil-
ities. .

RECOMMENDATIONS

An obvious first step for the United States is to ratify the Biodiversity Con-
vention. The Clinton administration supports the convention, and in the
early stages of Senate discussions there was bipartisan support, but the Sen-

b
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ate could not conclude the advice-and-consent process during the months of
partisan struggle leading up to the November 1994 elections. The Senate
should return to a bipartisan approach and give advice and consent, so that
the United States can join the great majority of nations as a convention party.

Meanwhile, at the international level, governments will need to cooperate
to develop some common ground for implementing the Biodiversity Con-
vention’s provisions on access to genetic resources and ‘benefit-sharing.
Implementation will raise complex legal questions as well as challenging
political issues. The process should be inclusive and open. It must include
the various interested groups, especially local communities, so that they have
a chance to shape the outcome. When governments publish national reports
on implementation as required by Article 26, they should make sure that the
reports detail plans and actions for the convention$ provisions on genetic
resources and communities. At every stage, the involvement of nongovern-
mental organizations will be critical. ~ ~

Successful implementation of the conventions provisions on genetic
resources and communities could create a model for sustainable trade in
other resources. This underscores the fact that the Biodiversity Convention is
not the only forum in which governments should consider these issues. The
progressive provisions of the convention should serve as minimum standards
for measures to promote sustainable development within international trade
law. To implement their obligation to cooperate on “matters of mutual inter-
est,” convention parties should raise this point in current discussions in the
World Trade Organization (WTO) committee on trade and environment. The
WTO must ensure that its elaboration and application of trade rules are con-
sistent with the convention$ guidelines. The convention should also guide
negotiations on regional trade agreements, such as the proposed expansion
of the North American Free Trade Agreement to other countries in such as
Chile.

While there are good legal grounds for these proposals, it will be politically
difficult to advance them. In general, trade experts and officials are unaccus-
tomed to looking beyond conventional concepts of trade issues and trade
policy for guidance, and it is unlikely that they will tun to the Biodiversity
Convention unless environmentalists press for them to do so. Nevertheless,
achieving sustainability requires precisely this kind of integration of environ-
mental and economic principles.

NOTES
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