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PROMOTING SUSTAINABLE DEVELOPMENT AND
DEMOCRACY IN CENTRAL AND EASTERN EUROPE:
THE ROLE OF THE EUROPEAN BANK FOR
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INTRODUCTION

To bankroll the rebirth of Central and Eastern Europe, forty coun-
tries and two European Community institutions joined together on May
29, 1990, to create the European Bank for Reconstruction and Devel-
opment (the Bank or EBRD).' The parties envisioned the Bank as
playing a decisive role in solving three major problems that have rele-
gated Central and Eastern European countries to the status of second-
tier world players: environmental degradation on an order seen nowhere
else in the developed world; undemocratic political systems that vested
power in elite bureaucracies insulated from the demands of their citi-
zens; and centrally planned economies that could not compete with
those of the free market world.

The environmental community in Central and Eastern Europe, and
throughout the world, viewed the announcement of the new Bank with
hope and optimism, and urged the Bank’s founders to make sustainable
development one of its fundamental goals, in addition to the develop-
ment of market-based economies and the promotion of democracy.
Upon the Bank's creation, the institution became the first multilatéral
development bank with an environmental mandate, providing a poten-
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1. Agreememt Establishing the European Bank for Reconstruction and Develop-
ment, May 20, 1990, reprinted in 29 1.L.M. 1077 (1990) [hereinafier the Articles of
Agreement] (for the complete text of the Articles of Agreement see appendix A); see
also Richard A. Melchner er al., Bankrolling the Rebirth of the East, Business W LEK,
Apr. 29, 1991, at 45 (describing role of Bank in rebuilding the region).

559

e Lt i CASL M, e LR

560 AM. UJ. INT'L L. & POLY [VoL. 7:559

tial model for the eventual reform of the World Bank and other re-
gional development banks.? B s

The environmental mandate in the Bank’s Articles of Agreement
commit it to promoting three broad goals: environmentally sound and
sustainable development; democracy; and market economies. Unfortu-
nately, as the rhetoric of its infancy moves into the actions of its youth,
the Bank has yet to live up to either the hopes surrounding its inception
or its own mandate. Despite its progressive goals, the Bank risks be-
coming nothing more than the progeny of pre-existing development
banks. :

In an effort to formulate a cohesive environmental policy, the Bank
produced several draft environmental policies and responded to com-
ments made by nongovernmental organizations (NGOs). The final en-
vironmental policy, however, fails in many respects to meet the man-
date its Articles of Agreement imposes on the Bank. The policy’s more
egregious defects arise in its procedures for environmental assessment,
public participation and access to information. Specifically, the envi-
ronmental assessment policies exempt certain categories of activities
from preparation of any environmental assessment and allow loan pro-
ponents to prepare their own assessments. The public participation pro-
cedures fail to provide mechanisms, such as required public hearings,
which would insure that citizens and nongovernmental organizations
play a significant role in the environmental assessment process. The
Bank’s public access to information procedures fail to require that criti-
cal information be made available to the public,

This Article analyzes the development of the Bank's environmental
policies, from their genesis in the Bank's Articles of Agreement up to,
and including, the Bank’s actual environmental policy statements. This
article also provides suggestions for improving these policies and for
actions that can be taken by interested citizens, NGOs, and govern-
ments to encourage these improvements. Part 1 of this Article discusses
the state of the environment in the Central and Eastern European
Countries as a backdrop to the need for sustainable development and
environmental recovery in the region. Part II discusses the development

2. See Articles of Agreement, Supra note 1, at preamble and art, | (describing the

principles and purpose of the Bank).

3. Id. The Articles of Agreement commit the Bank to promoting “in the full range
of 118 activities environmentally sound and sustainable development[;}” promoting de-
mocracy and human rights: conditioning eligibility for investment funds on progress
tow ards market economies and democracy in the countries of operation. See id., pream-
ble tmandanng democracy), art. 1 at 1084 (describing the Bank's purpose), art.
2tHvny. at 1084 {mandating the promotion of sound and sustainable development),
and art. 8. a1 1086 (conditioning investments on democracy and market economies).
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emissions up to twenty-five times the permissible level.'* In the former
East Germany, average annual sulfur diexide emissions are five times
the applicable United States’ standard and particulate levels are thir-
teen times that of the United States.'* Hungary’s air pollution results
in annual losses of $15 billion Forints ($214 million),'¢ as children in
highly polluted areas of Hungary are four times more susceptible to
disease than in other areas of Hungary.'” In the area around Copsa
Mica, Romania, a black powder used in rubber manufacturing has
turned even the sheep a dingy black.'®

Cities are often hardest hit. Airborne lead levels in Budapest are
thirty times the Hungarian standards.'® In the former Soviet Union,
103 cities exceed health based standards by a factor of ten, and sixteen
cities by a factor of fifty.2° With monitoring equipment widely unavail-
able or out-dated, the worst air pollution problems may not even be
documented.

B. WATER PoLLUTION

Water contamination poses an equally serious threat to the continued
economic and social vitality of the region. The drinking water of one-
third of the rural household wells in Poland violates existing stan-
dards.?' One-half of the CFSR’s drinking water falls below health stan-
dards,” and arsenic laces the water supply in seventy-six Hungarian
towns.”* In Slovakia, one-half of the rivers no longer support aquatic
life; they are effectively dead.?* One-third of Bohemia’s rivers have also

14, See Vavrousek, supra note S, at 13-18 (presenting graphs of pollution levels
during specified periods); see also Frencu, supra note 8, at 13 (noting that in Prague
the WHO standard for sulfur dioxide concentration is exceeded 128 days each year).

15. FRrencH, supra note 8, at 1} (citing Liroff, Eastern Europe: Restoring a Dam-
aged Environment, EPA JournaL (July-August 1990)).

16. INsTITUTE FOR ENVIRONMENTAL DEVELOPMENT, STATE OF THE ENVIRONMENT
IN HunGarY Anp EnviRonMmENTAL PoLicy 33 (MikiSs Bulla ed. 1989) [hereinafter
Environment in Hungary].

17. 1d.

18. FrencH, supra note 8, at 16 (citing Bohlen, Through a Thick Veil of Soot,
Romanian City Faces Future, N.Y. Times, Mar. 5, 1990, at Al).

19. Id. at 14-15 (noting also that formaldehyde, ozone, and carbon monoxide fre-
quently exceed standard levels).

20. Id. at 11 (citing 1988 figures from USSR StaTE COMMITTEE FOR THE ProrEc-
TION OF NaTUGRE, REPORT ON THE STATE OF THE ENVIRONMENT (1989)).

21, ENVIRONMENT aND DEVELOPMENT FOR PoLaND, supra note 5, app. at 29.

22, VavRousek, supra note S. at 33. ¢

23. FRENCH, supra note 8, g1 18 (citing B. Hock & L. SomLvoby, Freshwarer
Resources and Water Quality, in STATE oF THE HUNGARIAN ENVIRONMENT (Hinrich-
son & Emvedi eds. 1990) [hereinafier Hock & SomLyoby)).

4. Id. av 17 (citing J. Pehe, 4 Record of Catastrophe and Environmenial Dam-
age, reprinted in Rerort on Eastery Eurore (Radio Free Europe, Mar. 23, 1990)).
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died from unsustainable development. In the former East Germany, the
aquatic death toll stands at one-third of the-rivers and 9,000 lakes.?* In
Romania, eighty percent of river water is not potable.2¢

Much of the water pollution is the result of industry and household
sewage systems which use surface waters as waste dumps. In Hungary-
alone, 1.3 billion tons of untreated sewage is dumped into rivers and
lakes.*” One-half of Poland’s cities, including Warsaw, and thirty-five
percent of its industries fail to treat their waste waters.?® Over one-half
of Bratislava's industrial and household waste flows untreated into the
Danube River.? In the end, much of this waste flows with the rivers
into the Black Sea, ninety percent of which is already lifeless.*®

C. HeaLtH anp Economic CosTs

The health and economic cost of the region’s environmental pollution
is enormous. In actual human terms, Czechoslovaks have a life span of
five to seven years less than people in the West.*' In Upper Silesia,
people die three to four years earlier than in other areas of Poland; in
the most polluted part of former East Germany, life expectancies are
five years less than in other parts of the country.*? In some areas of
Northern Bohemia, people are paid a “funeral” premium- to compen-
sate them for their lower life expectancy.? According to one report,
each year pesticides kill 14,000 people and cause 700,000 illnesses in

.the former Soviet Union.** Estimates of health care costs from pollu-
tion reached eleven percent of GNP in the former Soviet Union in 1987
($330 billion); pollution is costing Poland ten to twenty percent of its

—_———

25. /d. (citing Dr. V. Beer, East German environmentalist (unpublished data
1990)).

26. Id. (citing U.K. FoREIGN anp CoMMONWEALTH OFFICE, ENVIRONMENTAL
PoLLuTion 18 THE USSR anD Easters Europe (background brief Oct. 1989)),

27. Id. (citing Hock & SomLyoDy, supra note 23), :

28. Tve, Poland is Left Choking on its Wastes, Boston Globe, Dec. 18, 1989, at 1.

29.  Swansky, Pollution: The Tale of Bratislava, East EvROPEAN REPORTER (1988)
(J. Budgj trans.).

30. Frencu. supra note 8, at 19,

31, ReporT 01 THE Frneral COMMITTEE FOR THE ENVIRONMENT, MINISTRY OF
Exvivossisy or rue Crzech Repusiic, anD THE SLovak CoMmissioN FoRr Envi-
koNMenT. ConcerT of S1aTe EcoLocical. PoLicy 2 (undated). )

32, Frin~cw, supra note 8, at 22 (citing J. Gedmin, Polluted East Germany,
Chwmstias Scunce Montok, Mar. 16, 1990, at 19).

33, Interview with Tomas Jirsa, supra note 13,

3. Friacu. supra note §, at 27 (citing USSR 10 Raise Domestic Agchem Produc-
o Acrow, Aug. 11, 1989).
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This dual commitment to sustainable development and democratic
principles presents the EBRD with the unique opportunity, and respon-
sibility, to change the manner in which development occurs in Central
and Eastern Europe. If it fulfills these mandates, the EBRD will serve
as a model for other multinational institutions throughout the world in
their adoption of sustainable development principles.

Although the Articles of Agreement set the boundaries for the
EBRD's environmental policies, the policies themselves will guide the
Bank in meeting its goals. After more than one year of internal Bank
discussions and ongoing dialogue with environmental NGOs, the Bank
finally has adopted its final environmental policy. A detailed review of
this dialogue shows how NGOs, were able to influence the policy and
the future role NGOs must play in ensuring that the Bank fulfills its
sustainable development mandate.

B. Tue EBRD DRAFT PoOLICY’S APPROACH TO ENVIRONMENTAL
MANAGEMENT

On February 13, 1992, the EBRD's Board of Directors adopted its
Environmental Procedures,*s including Environment Management: The
Bank's Policy Approach*® (the “‘Environmental Policy™) which con-
tains the guidelines by which the EBRD and project proponents will
evaluate loans for environmental impacts. The Bank adopted the Proce-
dures and Environmental Policy after more than a year of dialogue
with NGOs, including visits by EBRD President Jacques Attali and top
Environmental Department staff to NGO meetings in Central and
Eastern Europe.*” Despite this dialogue, as well as the Bank's commit-
ment 10 “‘plac[ing] environmental issues at the forefront of its efforts to
m_.oEoS sustainable economic growth at the national and regional
level,”*¢ the policies fall far short of the requirements necessary to
achieve sustainable development in a culture promoting democratic
principles.

As a stalement of general policy, the Environmental Policy offers
useful guidance on how the Bank should invest its funds in order to

45. EBRD., ExviRoNMENTAL PROCEDURES (Feb. 13, 1992) (on file with 4merican
Unwersiiy Journal of International Law & Policy).

46. EBRD. ExvironmenT ManaGEMENT: THE Bank's PoLicy Arproacnh (Feb.
13.1992) [hereinafter the Fixai Environsentar PovLicy] (on file with American
Universiy Journal of International Law & Policy).

47. Frienas of the Earth has orgamized <everal meetings of NGOs from Central
and Eavtern Europe as well as from the “Wesi™ at various sites in Central and Eastern
Eviope. Each meeting has been attended by a member of the EBRD.

46 Finu ExvivosMmesta PoLicy. supra note 46, ai para. 1.
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assist the transition toward market economies in an environmentally
sound and sustainable manner. To guide its-investment, the Bank iden-
tified six “policy priorities™:

(1) 10 assist the countries of operations in establishing environmental policies,
laws, rules, regulations, and developing the institutional and human resources
capacity to monitor and enforce them;

(2) 10 promote market-based incentives to address the underlying causes of
environmental degradation;

(3) to encourage the development of environmental goods and service indus-
tries in the countries of operations;

(4) to initiate, and support, special studies and programs to address regional
environmental problems;

(5) to adopt adequate environmental assessment and monitoring procedures to
be applied to the Bank's activities; and
(6) 1o promote adoption and implementation of access 1o information and public
participation provisions.4®

As a practical tool, however, the Environmental Procedures and En-
vironmental Policy are insufficient to implement these priorities in a
manner which actually promotes environmentally sound and sustaina-
ble development as well as principles of democracy. In particular, the
failure of the EBRD to incorporate meaningful public participation
tools has been disappointing to NGOs, including CIEL-US, Friends of
the Earth®*® and Greenpeace,®' who identified inadequacies in earlier
drafts of the Environmental Policy and presented the EBRD with alter-
natives that would achieve its mandates.

Yet, NGOs were able to influence the Bank's Environmental Policy,
and the Bank demonstrated some willingness to respond and accept the
criticism of NGOs, although not to the satisfaction of NGO:s. For ex-
gmple, when the Bank issued its First Draft Environmental Policy,
NGOs were particularly concerned that public participation procedures

49. Id. at para. 3. The January 6, 1991 and March 13, 1991 drafts contained only
four priorities, the second and sixth priorities emerging only in the December 19, 1991
draft. See EBRD, EnvIRONMENT ManaGEMENT: The Bank's Poiicy APPROACH,
para. 2 (Jan. 6, 1991) [hereinafter FirsT DRaFt ENVIRONMENTAL Povicy] (on file
with American University Journal of International Law & Policy); EBRD, Environ-
MENT Manacement: THE Bank's PoLicy AppPRoOACH, para. 3 (March 13, 1991)
[hereinafter SEconp DRafFT EnvironmENTAL Povicy] (on file with American Univer-
sity Journal of International Law & Policy); EBRD, ENVIRONMENT MANAGEMENT:
Tt Bank's Poticy Aperoacu, para. 3 (December 19, 1991) [hereinafier THirp
Dicvrr ExvirosMesTaL Poricvy} (on file with American University Journal of Inier-
nationul Law & Policy).

50. Friends of the Earth is an independent global advocacy group dedicated 10 pre-
servng biological. culwural and ethnic diversity and has offices in 40 countries. Na-
tosal Wieniur FrLoeraTion, ConservaTion Dikkcrowy 1992, a1 77 (1992).

51 Greenpeace 15 a worldwide nonprofit organization dedicated 10 preserving the
carth and the hie 15 supports, /d. at 81,
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has caused concern because the Bank has not included any projects in
Category A, including an ECU 61.4 million ($75.5 million) loan to
General Motors to build an engine manufacturing and car assembly
facility.¢?

The lack of participation in the screening process is an important
drawback for citizens, because the categorization of a project defines
the level of public participation in later phases of the project cycle. For
Category A projects, the project sponsor must notify citizens immedi-
ately after the project has been categorized so that citizens can partici-
pate in the scoping process.®* Although citizens can raise issues that
should be addressed in the EA during the scoping process,** they must
do so without the benefit of any environmental information submitted
by the project sponsor to the Bank and without knowledge of the rea-
sons for categorizing the project.®s Public participation thus is largely
ineffective because citizens do not have access to the information neces-
sary to make informed comments. For Category B and C projects,® no
scoping is required and citizens are not entitled to any information or
notification. The only information to which citizens are entitled is the
completed EA, a requirement that emerged only in the final Environ-
mental Policy and after constant prodding from NGOs as well as the
United States Environmental Protection Agency.®” Inconsistent with its

62. The EBRD had invested ECU 603.78 million ($743 million) through February
1992. The bulk of this financing, ECU 379.20 million (62.8 %), has gone into telecom-
munications. EBRD Fact Sheet (undated) (on file with American University Journal
of Iniernational Law & Policy).

63. EwvironMmENTAL PROCEDURES, supra note 45, at Annex 4. The **scoping pro-
cess™ refers o the process of defining the issues which will be given priority in the EA,
Early drafts of the Environmental Policy did not require scoping. After NGO com-
pents, however, the Bank incorporated a scoping process as well as citizen involvement
in the process. Zaclke Recommendations, supra note 52, at 1-3,

64. E~VIRONMENTAL PROCEDUKES. supra note 45, at Annex 4.

65. Fixat Exvirunmiental Poricy, supra note 46, at para. 14 (providing that
“the project sponsors will prepare and submit 10 the (Bank’s] Project Leader environ-
mental information deemed necessary during screening and Initial Review. This infor-
mation will be the property of the project sponsor’).

66.  Cuegory B projects are defined as those whose significant potential impacts can
be readily identified and for which remedial measures can be prescribed without much
difficulty. /d. at Appendix 1, pp. 11-12. For these projects, a partial EA is required. /d.
Category C projects are those with insignificant potential impacts and do not require
EAs. Id.

67.  See.e.g. Memorandum from Christopher Herman, United States EPA, to0 Pris-
cilla Coburn, Depariment of Treasury, para. 5 (Jan. 8, 1992) (on file with American
Universuy Journal of iemational Law & Policy); Letter from Chris Wold, CIEL-
US. 1o Priceilla Coburn, Department of Treasury 2 (Jan. 19, 1992) (on file with Amer-
wan Ui ersity Journal of Interational Law & Policy). The First Draft Environmen-
tul Policy or “ siated that the Bank would “encourage™ loan proponents 1o make
EAc punhch able. Warkswor Sraniaint, supra note 54, at paras. 7-16. The
Bank respunded 1o NGO criucism that this provision fell far short of granting citizens
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policy regarding EAs, the Bank will not provide access to environmen-
tal audits.*® R

The Bank has taken other steps that partially respond to concerns of
NGOs. For example, NGOs thought the information gathered in the
environmental assessment process should be obtained by an indepen-
dent third-party or by an internal entity within the Bank itself and not
by the project sponsor as the Environmental Policy provides.*® To alle-
viate these concerns regarding objectivity, the Bank will establish an
independent panel of experts to review a project or assist in its imple-
mentation where the potential environmental impacts are particularly
complex.’™

Also, in response to NGO concerns,”” the Bank has created an envi-
ronmental veto which allows the Bank to reject a project that will cause
major environmental problems, or when a project sponsor unsatisfacto-
rily addresses environmental issues.”> While these standards are ambig-
uous, they do represent a mechanism by which the Bank can reject a
project on environmental grounds, a power it did not grant to itself in
earlier drafts. In addition, the Environmental Policy states that the
Bank will monitor the compliance of ongoing projects with their EAs
and the Bank will investigate concerns on specific projects brought to
the Bank’s attention by governments and NGQs.”

the right to information by stating that “[t]he text has been revised 10 use the stronger
term ‘expect’ rather than ‘encourage.’ " Response to Comments, supra note 55, at 6.
However, the change was not reflected in any subsequent drafts, the original language
being retained. See, e.g., THiRD DRAFT ENVIRONMENTAL Povricy, supra note 49, at
ara. 25,

P 68. The project sponsor is responsible for preparing the environmental audits to
determine whether past use of a facility has resulted in significant environmental im-
pacts. ERVIRONMENTAL PROCEDURES, supra note 45, at Annex 4. In these circum-
stances, the Bank will consider citizens comments only 10 the extent that citizens have
regisiered complaints regarding the property prior to the performance of the audit. Id.
The audit is “strictly the property of the Project Sponsor” and “will not be made pub-
lic by the Bank." /d.

69. See Zaelke Recommendations. supra note 52, at 2 (supgesting that “[t]o create
an objective EA process. the EA should be prepared internally by the Bank or by an
independent coniractor selected solely by the Bank™).

70. Finan Envirosmentat Povicy, supra note 46, at para. 14. The provision first
appeared as a response 1o NGO criticism in the Bank's Responses 1o Comments. Re-
sponse to Comments, supra note 55, at 6; THIRD DRAFT EnvironmENTAL PoLiCy,
supra note 49, ai para. 15.

71. See Zaclhe Recommendations, supra note 52, at § (suggesting that “[t]here
should be a :hieshold ceiling set for significant environmental impact, above which the
Board {of Directors] is not entitled 10 approve a project in the same way that it would
reject a project. that was not economically viable™).

720 Fivav Exvigonsistar Pory, supra note 46, an para. 16.

73, Toe Bank will evaluate the environmemal impact of a project at project com-
pletion and will continue environmenial monitoring on a regular basis thereafter. Id. at
paras. 19-20. In sddivon, 1t has the authorits 10 sanction project sponsors. including
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degradation,®' particularly in Central and Eastern Europe where the
weakened economies cannot afford the capital expenses necessary for
upgrading their polluting factories. i

Defining sustainable development in practical terms has proven more
difficult than finding support for the concept. Fundamentally, it recog-
nizes that the scale of human population has grown far too large and
that continued growth “is overwhelmingly likely to increase costs more
rapidly than it increases benefits, thus ushering in an era of ‘uneco-
nomic growth’ that impoverishes rather than enriches.”*? While defini-
tions of sustainable development abound, three principles have emerged
which most aptly describe it: the value of the environment, the need to
consider effects long into the future, and the need for both intra- and
inter-generational equity.** The manner in which accounting mecha-
nisms and project appraisal methods incorporate these three values also
plays an integral role in shaping a working definition of sustainable
development.

1. Value of the Environment

Recognizing that the economy and the environment in which we live
are wholly interrelated is of fundamental importance; they cannot be
considered apart from one another. “There is an interdependence both
because the way we manage the economy impacts the environment,
and because environmental quality impacts on the performance of the
economy.”** One has only to Jook at Central and Eastern Europe to see
the devastating consequences — environmental, economic, social — of
neglecting the environment. Quality of life indicators derived from nat-
yral, man-made and cultural environments therefore deserve greater
emphasis than they are given in traditional economic approaches.®’

To understand the connections between development and the envi-
ronment, it is useful to discuss environmental quality criteria in eco-

81. See Mathews, The New Dogma of Environmentalism, Wash. Post, Jan. 3,
1991, at A2l (stating that sustainable development “leaves behind sterile growth/no
growth debates™ and acknowledges that some types of development and technology can
improve the quality of life).

82, Daiy & Coru. supra note 79, at 2. Daly and Cobb describe this reality as “the
fundamental wild fact that so far has not found expression in words sufficiently fenal 1o
assault successfully the civil stupor of economic discourse.” Id.

83. Gkrun Economy, supra note 78, at 2; sec also E.B. Weiss, In Fairness 10
Frrvre GineraTions: INTERNATIONAL Law, Common Patrimony, anp  In-
fkcENiraional EQuity (1990) (describing the problems of intergenerational
equiIty ).

84 Guirs Economy, supra note 78, at 4.

8. 1d a1,
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nomic terms. Although placing monetary values on the environment is
not a perfect approach, and may offend.some, it is the best way to
demonstrate that environmental services are not free,¢ By placing eco-
nomic values on environmental services, the full social cost of develop-
ment can be considered along with traditional market costs; in other
words, these costs can be “internalized” into the market. As noted pre-
viously, pollution is costing Central and Eastern European countries
hundreds of millions of dollars, and in the case of the former Soviet
Union, over $300 billion.*” In contrast, estimates suggest the United
States avoided $26.5 billion in pollution damage (sixty-four percent of
which was attributed to human health benefits) through implementa-
tion of environmental legislation.s Finally, placing dollar values on en-
vironmental criteria also demonstrates that people generally assign en-
vironmental criteria positive net worth; people value greatly clean air
and water, human health, wilderness areas, and other environmental
services. Reflecting these values in economic terms can in some cases
lead 1o greater environmental protection.

Traditional feasibility studies fail to take into account environmental
values. Yet, once a monetary value is attached to a given environmen-
tal service or environmental quality, such as human health or wilder-
ness areas, the full cost of development can be -better approximated
when determining whether to proceed with a project. Simply stated,
development should not proceed if the benefits of development are less
than the costs of development plus the benefits of preserving the
environment,®®

Although various methods now exist for measuring benefits of envi-
ronmental quality,”® caution should still be used in assigning precise
numerical values to the environment. Arbitrarily assigned numbers
masquerading as precise values can appear moré sophisticated and reli-

86. Id. a1 80-81.
87.  See supra notes 31-40 and accompanying text. ;
88. Green Economy. supra note 78, at 59 (citing M. FREEMAN, AIR AND WaATER
Povtvnion Conrnor: A Benerit-Cost AsSEsSMENT  (1982)). ’

89. /d. a1 63. . :

90. Secid. a1 64-74 (providing a complete discussion of the different methods used
10 measure benefits of environmental quality). The contingency value method measures
a person’s willingness 1o pay for a benefit. Surveys are used to derive the average price
iti £ 1o pay for an environmental value, such as protecting whales. /d. at
istic price method measures the effect of poliution on property values.
It determines. for example, the difference in properiy values before and after an indus-
trial facility emining sulfur dioxide (50.) is constructed. /d. ar 64-69. A third method,
called a travel-cost model, measures the opportunny cost in time and money the aver-
age indinidual will bear 10 use an environmental amenity. For example. it evaluates

iow muclh salary a person is willing 10 sacrifice in order 10 visit a national park. ld. at
IREYEN
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Principle 2 heralds the protection of the air, land, flora and fauna.*® In
addition, principle 5 declares that non-renewable resources should not
be exhausted,'* and principle 6 protects the soil against any substance,
including heat, which is discharged in excess of the environment's as-
similative capacity to neutralize that substance.

Other international agreements ensure that specific aspects of the en-
vironment are protected for future generations. These include, for ex-
ample, agreements protecting marine waters,'* wildlife,'*? and particu-
lar marine species.'®® Others provide protection for unique habitats or
regions.

International organizations have asserted the right of future genera-
tions to natural wealth. The United Nations Economic Commission for
Europe issued a draft Charter on Environmental Rights and Obliga-
tions proclaiming that present generations have a fundamental respon-
sibility “to protect and conserve the environment for the benefit of pre-
sent and future generations.”!* The Experts Group on Environmental
Law of the World Commission on Environment and Development pre-
pared a report assessing existing international law and proposing new
international law for environmental protection and sustainable develop-
ment.'* Article 2 of the report, premised largely on principles 1, 5, and

99. Principle 2 states:

The natural resources of the earth including the air, water, land, flora and fauna

and especially representative samples of natural ecosystems must be safeguarded

for the benefit of present and future generations through careful planning or
management, as appropriate.
1d.

100. /d. at principle 5. This principle perhaps states' a paradox. Non-renewable re-
sources may never be exhausted, because as they grow mare scarce, the price increases
and substitutes are found. Certain renewable resources, such as fish, can and have been
exhausted by “over-fishing.”” See Mathews, supra note 40, at 164,

101, United Nations Convention on the Law of the Sea, done at Montego Bay,
Jamaica, Dec. 10, 1982, U.N. Doc. A/Conf.62/122 (1982), reprinied in 21 1.L.M.
1261 (1982); Convention for the Protection of the Natural Resources and Environment
of the South Pacific region, done at Noumea, New Caledonia, Nov. 25, 1986, reprinted
in 26 1.L.M. 38 (1987); Convention for the Protection of the Mediterranean Sea
Against Pollution, done at Barcelona, Spain, Feb. 10, 1976, reprinted in 15 1.L.M. 290
(1976).

102, Convention on International Trade in Endangered Species, opened for signa-
ture Mar. 3, 1973, 27 U.S.T. 1087, T.1.A.S. No. 8249, 993 U.N.T.S. 243.

103. Tnternational Convention for the Regulation of Whaling, Dec. 2, 1946, 16}
U.N.T.S. 74,

104. Unitep Namions Economic Commission FOR EUROPE, DRAFT CHARTER ON
ExvikoNuenTAL RiGHTs AND ORLIGATIONS, para. 2 (adopied at the Experts meeting
in Oslo. Norway, 29-31 October 1990) [hereinafier ECE Draft Charter].

105, Exrerts GROUP ON ENVIRONMENTAL Law OF THE WORLD COMMISSION ON
Esxvikossaent annd DEVELOPMENT, ENVIRONMENTAL PROTECTION AND SusTaiNALLE
Diviiorursy (1986) [hereinafier Exeenrs] (on file with American University Jour-
tal of hiternational Law & Policy).

580 AM. UJ. INT'L L. & POL’Y
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6 of the UN Declaration, obliges countries to “conserve natural re-
sources for future generations and prevent.and abate pollution and nat-
ural resource destruction.”'®® Article 3, meanwhile, makes clear that
the duty extends beyond individual resources or species. It requires
countries to protect ecosystems, ecological processes and maximum bio-.
logical diversity.'°?

4. Accounting Mechanisms'°®

Managing the environment for sustainable development cannot occur
without accounting for existing stocks of resources. Decision-makers’
cannot develop environmental policies that husband environmental re-
sources now and into the future, without knowing how much of a given
resource exists. Comparable and reliable data are needed, and the
EBRD must use its resources to help develop and gather this data.
Such an accounting would serve three purposes: to determine the level
of any given resource available at any given time; to determine the uses
of the natural resource, where the resource is located, and how it is
transformed over time; and to provide a mechanism so that a physical
inventory is needed only once. After the initial inventory, present re-
source stocks can be calculated from the previous year's stocks.

Although the task of accounting for the natural resources within a
given country seems daunting (and at the regional level even more diffi-
cult), two systems of accounting have been developed and implemented
in several countries. The “monetary” approach requires measurement
of national income to reflect the costs associated with depletion of natu-
ral resources and other environmental losses.'® The “physical” ot Nor-
wegian approach counts natural resources in a separate accounting
framework; existing stocks are recorded and balanced each year against
the amount used or exported and the amount imported.''®

5. Project Appraisal

Strict application of sustainable development principles to each pro-
ject could, admittedly, make significant development infeasible.’!! It

106. /d. at 43. The text of Article 3 reads: “States shall ensure that the environ-
ment and natural resources are conserved and used for the benefit of present and future
generations.”™ /d. at 42,

107. 1d. at 45,

108.  This section is a summary adapted from Gregx Econowmy, supra note 78, at
93-119.

109 Id. at 104-13.

110, Jd. a1 95-104.

T 1d ar 127,
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uum. Each must exist in concert with the gther. Although the Environ-
mental Policy does not formally embrace open citizen participation and
self-government in its efforts to achieve sustainable development, effort
must be made in future policy directives to unify these two goals or to
revise existing EBRD policy.

Where such revisions are not forthcoming, however, citizens and
NGOs must ensure that the Bank conforms its policies in its day-to-day
practice. Recognizing that existing Bank policies do not meaningfully
implement its mandates to promote sustainable development and prin-
ciples of democracy, the next section offers a framework which the
Bank should implement to do so.

IV. INTERPRETING THE EBRD'S POLICIES:
ESTABLISHING COMPLIANCE WITH THE UNIFIED GOALS
OF DEMOCRATIC PARTICIPATION AND SUSTAINABLE
DEVELOPMENT

A. PROJECT SELECTION

The EBRD's operating principles for selecting projects to be funded
should be carefully tailored towards achieving sustainable development,
The operating principles must require consideration of the long-term
environmental effects of development and a respect for natural re-
sources, particularly those held as common resources. The principles
should be prospective and risk averse — recognizing that future gener-
ations” needs may be destroyed if development proceeds where great
scientific uncertainty remains. .

At the March 1991 Workshop on Environmental Protection and Cit-
izen Participation in the EBRD’s Lending Practices, held in Budapest,
attorneys and environmental professionals called on the Bank to take
its sustainable development mandate seriously and "‘to make sound and
well-considered ecologically-based investment decisions which prevent
harm 1o the environment and improve or restore the severely damaged
environments of Central and Eastern Europe.”'?® A policy adopting ap-
propriate substantive and procedural mechanisms is one method to en-
sure sustainable development and to protect future generations’ natural
resource wealth. Each project funded by the EBRD, including interme-
diary lending operations, should meet the substantive criteria described
below. 1f the EBRD approves a loan which fails to meet one of these
criteria, the reasons for the exception should be fully explained and
made available 10 the public.

nar Seviises i, spra note 34, at para. 4,

msldall e i
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First, energy efficiency is one of the most important factors in deter-.
mining whether a project is sustainable:*** The Bank must consider.
both the type of energy used and a project’s energy efficiency.'® Al- .
though use of energy efficient technology may increase a project’s ini-
tial cost, energy efficiency will frequently increase profits.!?¢

The Bank should finance and create incentives for projects which use
natural resources in the most environmentally efficient manner, includ-
ing keeping wastes to a minimum.'” As with energy efficiency, re-
source-efficient technologies and processes, waste reduction, and pollu-
tion prevention can increase profits and reduce future environmental
liabilities.'2 .

Second, the Bank should encourage diversification of production. Di-
versification removes a country’s reliance on “exports of nonrenewable
resources, over-reliance on  monocultures, or activities that make ex-
treme demands on the environmental assimilative capacity of the re-
gion.”'* Diversification also improves a country's economic base.

Third, the Bank should avoid financing projects dependent on envi-
ronmentally damaging government policies. Certain governmental poli-
cies, for example energy subsidies, can cause huge market distortion
leading to great environmental damage. The potential damage of such
projects is illustrated by Norsk Hydro’s (a Norwegian company) recent
investment in Slovakia’s ZSNP Ziar Nad Hronom aluminum plant,
Norsk Hydro conditioned the investment on Slovakia’s promise to con-
tinue electrical subsidies to the Ziar plant, which is the single largest
consumer of electricity in the country. Rather than continue the elec-
tricity-intensive process of primary aluminum smelting, the Ziar plant

" 124. Criteria for Sustainable Development Management, U.N. Centre on Transna-
tional Corporations, 16 Sess., at 4, U.N. Doc. E/C/.1071990/10 (1990) (as submitted
to the Commission on Transnational Corporations). h )

125, See generally ENVIRONMENT AND DEVELOPMENT FOR PoLanbp, supra note 5,
at para. 95 (recommending that Poland switch to more efficient and less environmen-
tally damaging energy sources).

126.  Frencw, supra note 8, at 41-42. The Bank should strictly avoid investments
such as OPIC's (United States Overseas Private Investment Corporation) financing of
General Electric's $150 million refurbishment of thirteen incandescent lightbulb facto-
ries in Hungary. /d. Had that same amount of money been invested in compact-fluores-
cent lightbulb factories. the Hungarian government would have been able 1o defer the -
$10 billion spent constructing new, polluting, coal-fired power plants. /4.

127. Scc gencrally ENVIRONMENT aAND DEVELOPMENT FOR PoLanp, supra note 5,
at para. 95-96 (discussing recommendations for the reform of Polish energy policies)."

128. InrternatioNalL UNION FOR THE ConservaTION OF NATUREL AND NATURAL
Risovweces, UN. EnviRoNMENTAL ProGRAMME & WorLD Wine FUND For Na-
itie, Caring FOR THE WORLD: A STRATEGY FOR SusTainamLity 77 (second draft
1990) (on file with American University Journal of Imiernational Law & Policy).

129. 1d
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environmental assessment on all projectsedd- The project sponsor’s in-
volvement should be limited solely to providing information and com-
mentary to the assessment preparer. Such a program of independent
review will result in more objective assessments that more fully evalu-
ate the environmental impact of all projects.

If the Bank declines to adapt its policy to require independently pre-
pared assessments, then the Bank should, through operational direc-
tives, require its environmental staff to thoroughly review all assess-
ments prepared by loan proponents. This review should verify the
accuracy and veracity of the contents of the assessment, and ensure
that the assessment fully develops and addresses all areas of environ-
mental concern attendant 1o the proposed project. At the conclusion of
such a review, the Bank should adopt the assessment in writing and
assume full responsibility for its scope and content.'?s

To overcome the inherent structural defects of proponent-prepared
environmental assessments, NGOs and citizens should develop their
own shadow programs to monitor the information made available to
them and to develop independent information both to ensure the verac-
ity of the proponent’s information and to fill the void where the propo-
nent’s information is not released to the public. Essential to this shadow
structure will be a network of educated and informed persons, ranging
from lawyers 1o geologists, who will be able to review loan projects for
interested citizens and NGOs.

—

134, Such a requirement is analogous to the requirement in the United States
under the NEPA, which requires that a government agency, or a contractor with no
interest in a project. prepare an environmental assessment of projects undertaken by an
agency or in which the government has a certain degree of direct or indirect involve-
ment. 40 C.F.R. § 1506.5(c) (1990).

135, Essentially, the review should resemble the requirements imposed on United
States governmeni agencies when an independent contractor prepares an environmental
assessment for an agency. 40 C.F.R. § 1505.1 (1990) (The minimum standards estab-
lished in Section 1505.1 include: (1) requiring that relevant environmental documents,
comments and responses are incorporated into the record; (2) requiring that these doc-
uments. comments and responses accompany the proposal through the agency review:
(3) requiring that the alternatives considered by the decision-maker arc incorporated in
the record: and (4) requiring that the procedures followed meet the policies and pur-
poses of developing and making public environmental information concerning a pro-
pased project).

e vy ....ic\.wﬂ.,z : LA..:.L
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2. Substantive and  Procedural Environmental  Assessment
Requirements e

a. The Requirement of an Environmental Assessment

The Environmental Policy states that an environmental assessment
should be an integral part of every aspect of its activities, and that
certain lending operations require programmatic assessments.!¢- Ini-
tially, the Bank proposed a screening process similar to the much criti-
cized World Bank process — a process which can be used to shield
much of the Bank’s lending activity from environmental scrutiny., The
Bank subsequently clarified its policy so that all proposed projects will
be individually screened. The screening categories will merely be used
to determine the level of environmental scrutiny to be given to each
project.”’” Individual scrutiny of projects prior to the decision to re-
quire an environmental assessment is comparable to the processes uti-
lized in Bulgaria,'*® the EA law proposed in Czechoslovakia'®*® and the
National Environmental Policy Act (NEPA) in the United States.!*°

Whether the EBRD will in fact meaningfully screen each project to
determine whether an EA is necessary, is impossible to-determine. Con-
tinued vigilance by NGOs will be required to ensure that the Bank
meets its environmental responsibilities.

b. Timing

The EA should be prepared at the earliest stage in the Bank's deci-
sion-making process. In the United States, for example, an agency is
required to prepare an environmental impact statement as early as pos-
sible in the decision-making process, generally at the time the agency is
developing or is presented with an initial proposal or application for
funding.'*! “Proposal” is defined as that stage in the decision-making

136, ENVIRONMENTAL Procenures, supra note 45, at Annex 5. A programmatic
EA is one which assesses not only the environmental impacts of a single project, but
also examines the project's interrelation with related or cumulative projects, and as-
sesses the impacts of the overall program which the project is part,

137, Response 10 Comments, supra note 55, at 5. The Bank notes that its screening
program is intended to be similar 10 that used by the United States for bilaterally
funded lending projects. /d. See 22 C.F.R. § 216 (1990) (setting out the United States
Agency for International Development's environmental screening procedures),

138. Worksnuop STATEMENTS, supra note 54 (Statement of Stephan Kyutchukov
and Professor Mario Pascalev).

139. Id. (statement of Jiri Plaminek, Hungarian Federal Committee for the
Environment).

140. 42 U'.S.C. § 4332(c) (1988).

141, 40 C.F.R. § 1502.5 (1990).
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1992] SUSTAINABLE DEVELOPMENT 591

e. Alternatives and Mitigation Measures
A

The Bank, in failing to mandate exploration of alternatives or miti-
gation measures, omits the heart of the EA process and permits project
proponents to focus on very narrowly conceived projects. A discussion
of a broad, but reasonable, range of alternatives (including a “no-ac-
tion” alternative where appropriate) and measures to mitigate adverse
environmental impacts of the proposed project inevitably broadens the
range of options available and may lead to the discovery of alternatives
that are more sustainable and environmentally sound. Frequently these
alternatives also identify and create a more cost-effective project. Such
an analysis provides decision-makers with the information necessary to
evaluate the advantages and disadvantages of each alternative and
make informed and knowledgeable choices regarding the allocation of
resources. Similar provisions exist under NEPA and the ECE Draft
Transboundary EIA Convention.!*?

f. Incomplete Information

If information necessary to evaluate “reasonably foreseeable” signifi-
cant adverse impacts in an EA is incomplete or unavailable, but is
available without exorbitant cost, the EBRD should require that this
information be included in the EA. If the information entails an exorbi-
tant cost, the EA should summarize relevant and credible scientific evi-
dence which does exist, analyze the relevance of not having all neces-
sary information, and evaluate the reasonably foreseeable significant
adverse impacts based upon accepted scientific methods.'s

g. Decision on the Project

To ensure that the EA process and citizen participation are meaning-
ful, the EA should be an integral factor in the Board of Directors’ final
decision as to whether or not to approve funding for a particular pro-
ject. The final decision should incorporate several important conditions.
First, the final decision should be in writing and discuss the results of
the EA, explain why the project was chosen above all other alterna-
tives, and provide reasons for making other choices, such as require-

153, 40 C.F.R. § 1502.14 (1990): ECE Draft Transboundary E1A Convention,
supra note 143, at App. 1I(g).

154, Swmilar provisions exist under NEPA and the ECE Draft Transboundary E1A
Comenuon. 40 C.F.R. § 1502.22 (1990); ECE Draft Transboundary EIA Convention,
supra note 143, at App. 1L
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ments for mitigating unavoidable adverse environmental effects.'ss Sec-
ond, the final decision should explain hows-the project will further the
Bank’s goals of environmentally sound and sustainable development,
democracy, and market economies.'*¢ Third, a threshold ceiling set for
significant environmental impact should be'set above which the Board
is not entitled to approve a project, in the same way that it would not
approve a project that was not economically viable. And fourth, mitiga-
tion measures, if any, should be incorporated into the loan covenants
along with procedures for monitoring and enforcement.

h. Limitations on Actions

No action concerning the loan proposal should be taken which would
adversely affect the environment or limit the choice of reasonable alter-
natives until the EBRD issues its final decision after reviewing the
m>._uq

1. Access to Environmental Information's®

The Bank will require the public availability of the environmental
assessment developed in conjunction with a project.'s® It refuses, how-
ever, to require that information be made available, prior to disclosure
of the EA, stating only that an operative right to access to such infor-
mation should be determined as a matter of national law in the country
of operation,'6°

Reliance on national law to effectuate access to information is insuf-
ficient and the Bank should not rely on the implementation of national
laws to achieve policies which the Bank itself should be committed to

I

155. The ECE Draft Transboundary EIA Convention requires that the final deci-
sion take “due account” of the EA. ECE Draft Transboundary EIA Convention, supra
note 143, at art. 6; The EC Directive states that the EA “must be taken under consid-
eration in the development process.” EC Directive, supra note 146, at art. 8. The
United States requires the decision 10 be explained in a Record of Decision. 40 C.F.R.
§ 1505.2 (1990). The agency involved must state its reasons for selecting the alterna-
tive chosen and identify those alternatives which are environmentally preferable. /d,

156. WORKsSHOP STATEMENT, supra note 54, at para, 10a. :

157, Under the provisions of NEPA, United States government agencies are pro-
hibited from undertaking any action concerning a project which would (1) have an
adverse environmental impact, or (2) limit the choices of reasonable actions. 40 C.F.R.
§ 1506.1 (1990;. .

158, See WoLn & ZAELKE. ACCESS TO INFORMATION AND THE EuroPEAN Bank
FOR ReCONSTRUCTION AND DEVELOPMENT (draft 1991) (offering more complete dis-
cussion of the merus and needs of access 10 information) (on file with The Amcrican
Universuy Journal of Intemational Lavw & Policy).

159, Finai EXVIRONMENTAL Povicy, supra note 46, at para. 25,

160.  Response 10 Comments. supra note 55, at 6.
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1992] SUSTAINABLE DEVELOPMENT 595

that will provide the necessary offsetting gnvironmental benefits.!'* At
the very least, all cost-benefit analyses conducted to determine the prof-
itability of any potential project should reflect the environmental and
social costs to the extent possible,'®8 RIS

Absent a mandatory environmental veto in the Bank's policies,
NGOs and citizens groups may have no other recourse beyond dili-
gence and hard work. Without an environmental veto it will be neces-
sary to closely monitor all the Bank’s projects and to bring pressure to
bear upon the Bank, member states, the country of operation and the
loan proponent when the Bank seeks to fund a project with a net envi-
ronmental loss.

1. Public Participation

The importance of public participation in the decision-making pro-
cess as a means 10 protect the environment cannot be overstated. The
Brundtland Commission reported that sustainable development cannot
be achieved without citizens™ participation.'* The Economic Commis-
sion of Europe considers public participation a fundamental right.'”?
EBRD policy apparently recognizes the need for local public participa-
tion in the development of projects.'” The Bank states broadly that it
will “ensure that project sponsors provide adequate information to local
governments and local populations.”™™* If the Bank's goal is to ensure
real public participation, however, the Bank should do more.

While the provision of information to local- citizens and NGOs is a
vital prelude 1o participation, by definition participation requires a
more active role for the affected individuals and groups. At the least,
this requires a structural process that empowers local citizens and
groups with the ability to comment to the decision-maker on the infor-
mation provided to them, to develop and present to the decision-maker

167, Sce supra notes 111-113 and accompanying text (discussing methods to obtain
sustainable development including environmental trade-offs at the project and program
level).

168.  See supra notes 84-90 and accompanying text (discussing the economic value
of environmenial protection and methods for evaluating it).

169. Ouvk Coumon Furvke, supra note 40. a1 65.

170. ECE Drafi Charter, supra note 104, a1 21.

171, See Fisai ENvinosmintal Powicy, supra note 46, at para. 23 (providing

that “{l]ocal participation in the economic transformation process will be essenuial for
the success of the decentralization and democratization process in the countries of
operation™). .

172, 1.
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their own alternative information, and to have their comments and in-
formation reviewed and meaningfully addsessed in the decision.!”?

In short, the Bank should adopt a procedural framework that embod-
ies a notification and commenting mechanism whereby interested par-
ties can play a role in the Bank’s decisions. The following form the
integral components of such a system: notification, draft commenting
period, public ‘hearing, final commenting period and response to com-
ments. The Bank or project proponent should notify citizens, involved
governments and NGOs of any lending activity before the EA process
begins, or if a project will not require an EA, a reasoned decision as to
why an EA is not required.'” As it stands, the Environmental Policy
only requires notification to citizens of Category A projects - those
which potentially may have significant environmental impacts - and cit-
izens are not entitled to the reasons for categorizing a project.'” The
Bank or project sponsor should invite comments from affected citizens,
governments and NGOs to identify the significant issues involved in the
proposed action and any reasonable alternatives. In addition, the Bank
should circulate a draft of the environmental assessment for comment
by citizens, governments, and NGOs.'” Under certain circumstances,
including when a project generates public controversy, the Bank should
provide a public hearing,'”” as well as at least a two-month period to
submit written comments prior to completion of the final EA and final
decision. The Bank or project proponent should respond meaningfully
1o comments and fully integrate comments and their responses into the
final environmental assessment.'’ In addition, the final EA should ex-

173.  See 40 C.F.R. §§ 1503.1-1503.4 (1990) (discussing the detailed commenting
requirements of NEPA).

174.  See WorksHoP STATEMENTS, supra note 54, at paras. 12-13 (presenting the
workshop’s recommended procedural framework for notification and commentary). See
also, NEPA, 42 U.S.C. § 4321-4370a (1988) and its implementing regulations at 40
C.F.R. § 1508.22 (1990) (mandating notification requirements for the Council on En-
vironmental Quality). Notice is given in what is termed a “notice of intent” which has
the force of law. 40 C.F.R. § 1508.22 (1990).

175. FinaL EnvironmeNnTaL PoLicy, supra note 46, at paras. 11-14,

176. WorksHoP STATEMENTS, supra note 54, at para. 13. See 40 C.F.R. §§
1503.1-1503.4 (1990) (listing the notification and commenting requirements of the
Council on Environmental Quality).

177. WorksHOP STATEMENTS, supra note 54, at para. 14. The United States gov-
ernment requires such hearings for NEPA-related issues. See 40 C.F.R. § 1506.6(b)
(1991) (requiring agencies to provide notice of NEPA-related hearings and public
meetings in order 1o inform interested or affected parties), The agencies must also pro-
vide nouce of the availability of environmenial documents. /d.

178.  WokKksnur STATEMENTS, supra note 54, 8t para. 14, Sec 40 C.F.R. § 1503.4
(1990) (requiring that the Council on Environmental Quality respond meaningfully to
and integrae the responses of the Bank or project proponent).
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1992] SUSTAINABLE DEVELOPMENT 599

vention guarantees access to administrative and judicial courts.'% The
most important reason for NEPA's sucaess,-meanwhile, has been the
acceptance by United States courts of a citizen’s right to bring legal
actions to enforce the requirements of the statute. Such citizen suits
quickly established a strict judicial review standard for procedural vio-
lations of NEPA. Significantly, the remedy for a violation is an injunc-
tion to maintain the status quo until the violation is corrected. Courts
consider procedural violations of NEPA so serious that injunctions are
almost always granted.'s” Some believe that in spite of NEPA's ex-
haustive procedures, its success in improving agency decisions is largely
attributable to citizen enforcement.®®

An independent review board ensures that citizens can enforce their
democratic rights to participate and have access to information. More-
over, an independent review board, unrestrained by the political aims of
those in power and willing to defend individual rights against abuse, is
critical to democracy: one cannot Justify granting authority to a group
of officials without some mechanism which assures that they remain
accountable to those they serve.

In order to provide for such a review process the EBRD should either
create an independent quasi-judicial tribunal or it should submit itself
to the jurisdiction of a pre-existing recognized international tribunal. In
either case the EBRD should not retain any immunity from the tribu-
nal’s jurisdiction, thereby ensuring that no Bank loan decision can re-
main insulated from this necessary check on the Bank’s currently un-
fettered discretion.'®?

186. ECE Draft Transboundary E1A Convention, supra note 143, at art. 3.

" 187. See Amoco Prod. Co. v. Village of Gambell, 480 U.S. 531 (1987) (holding
that although a presumption of a violation of the Alaska National Interest Lands Con-
servation Act, 16 U.S.C. § 3120(a)(3)(C) (1988), was contrary to traditional equitable
principles, “the balance of harms will usually favor issuance of an injunction to protect
the environment”).

Since the Supreme Court decided Village of Gambell, two courts have sbandoned
presumptions in favor of injunctions. See Save the Yaak Committee v. Block, 840 F.2d
714,722 (9th Cir. 1988) (issuing an injunction on the basis of a balancing of compet-
ing interests rather than the traditional presumption in favor of an injunction); Town of
Huntington v. Marsh, 884 F.2d 648, 653 (2d Cir. 1989) (refusing to apply a presump-
tion in favor of injunctive relief following a violation of NEPA); see also Sierra Club v.
Marsh, 872 F.2d 497, 502-04 (Ist Cir. 1989) (holding that the failure 1o adequately
consider environmental effects produces irreparable harm o NEPA's goal of producing
informed decisions).

188. Blumm & Brown, Pluralism and the Environment: The Role of Commenting
Agencies in NEPA Litigation, 14 Harv. EnvTL. L. REv. 277, 280 (1990).

189. See WORKSHOP STATEMENTS, supra note 54, a1 paras, 22-29 (recommending
that the Bank create an independent review board). Regardless of whether the EBRD
chooses 10 rectify this situation by creating an independent review board or by conced-
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Two aspects of the Bank’s decisions should be subject to review.
First, whether the environmental assessment, as a matter of procedure,
meets all the requirements of the environmental assessment process.
Second, as a matter of substance, whether the decision is well founded,
based upon the information contained in the environmental assessment,
and consistent with the Bank’s mandates.

The Bank should also vest the tribunal with the power to review
ongoing projects to ensure that they do not violate the parameters es-
tablished in the original environmental assessment or in the loan condi-
tions. This program of ongoing independent review in conjunction with
the Bank's proposed system of monitoring and enforcement is necessary
to preclude the proverbial “runaway train” projects; projects that, once
begun, take on a life of their own, acquire momentum, and make it.
difficult, if not impossible, for internal mechanisms to bring them to a
halt.!?°

The tribunal should be empowered with a wide range of remedies
and sanctions which it can bring to bear on both the loan proponent
and the Bank itself. Such remedies necessarily include: the power to
grant injunctions to halt degenerative projects, the power to grant mon-
etary damages, the power to order the reparation of harms already in-
curred and to prevent harms which are poised to occur, the power to
allocate fees and costs to the challenging party so that the economically
disadvantaged are not precluded from seeking review,'”! and the power
to alter the terms of the loan agreement so that they comply with the
mandates of the EBRD, g .

ing jurisdiction, a number of provisions are necessary to create effective review. These
provisions include: =l

s the right of citizens, NGOs, governments and their agencies to challenge final

actions of the Bank, including the adequacy of the EA and public participation

process, and all other procedural and substantive obligations of the Bank.

« the right of citizens 10 use class action suits to protect fragmented and diffuse

populations.

* the right to oral proceedings and discovery of all information relevant to the

case.

e written explanations of decisions at the request of the petitioner.
1d.

190.  See WorLowipe News, Nov.-Dec. 1989, at 1 (describing continuation of the
World Bank funded Sardor Sarovar Dam in India’s Narmada Valley despite intense
local opposition 1o this project which will cause widespread environmental degradation
and resettlement of hundreds of thouands of people) (on file with American University
Journal of International Law & Policy). Bank Information Center, supra note 133, at
=5-27 (also describing the World Bank funded Sardor Sarovar Dam).

191.  Sce Federal Water Pollution Control Act, 33 U.S.C. § 1369(b)(3)(1988) (fee-
shifting provision).
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requires that the individual or entity which caused the harm, and which
profited from the harm, be responsible for the cost of the harm. In
application, the “polluter pays™ principle extends not only to the re-
sponsible umbrella entity, usually a corporation or company, but also to
the individuals within the company whose decisions created the
harm.'** This two pronged system of liability is a powerful deterrent to
irresponsible environmental behavior. Individuals whose decisions cause
widespread environmental damage are not sheltered from the costs of
the damage by the umbrella organization. Instead, they, in their indi-
vidual capacity and with their individual resources, are also
responsible.'?

In order to prevent loan recipients from acting in an environmentally
irresponsible manner, the Bank should extend liability for environmen-
tal harm to both the umbrella entity and its controlling individuals.
The EBRD should require as a condition of each loan, either through
Bank policy or loan terms, that the borrower and its controlling officers
subject themselves explicitly to liability for the consequences of their
actions. If the Bank is unwilling to require its loan recipients to act in
accordance with common principles of responsibility, then action
should be taken by the NGO community and by concerned individuals
to bring about national legislation, applicable to the Bank's actions,
which incorporates these principles of liability. In the absence of such
legislation these nations will find that the general populace will con-
stantly be called upon to answer for the environmental debts of the few.

CONCLUSION

, While the European Bank for Reconstruction and Development has
in many ways not lived up to the expectations that coincided with its
creation, it would be short-sighted to dismiss the Bank as a failure.
Despite the fact that the Bank's environmental policies have so far
given little more than lip service to its mandates to promote sustainable
development and democratic principles, these mandates still exist in the
Articles of Agreement by which the Bank’s operations are bound.
The challenge which lies ahead is to bring these mandates to bear in
changing the Bank’s environmental policies and affecting the lending
decisions that the Bank makes. While the Bank’s environmental poli-

Act, 42 L1.S.C. §§ 6901-6992k (1988). could be applied to impose liability on off-site
generators and transporters of hazardous waste without fault or negligence).

195. Sec id. at 742 {extending CERCLA liability 10 the owners and operators of
corporations as well as the corporation itself).

196.  Scc id. a1 743-45 (discussing individual liability under CERCLA).
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cies do not provide adequate procedures to give citizens and NGOs es-
tablished mechanisms for informed participation and review of Bank
lending, these procedures do, nonetheless, provide certain opportunities
that concerned citizens and NGOs can build upon to achieve their
goals.

The limitations the Bank has placed upon citizens and NGOs seek-
ing to affect Bank operations dictate that citizens and NGOs will sim-
ply have to try harder. They will have to become better organized,
more informed, more involved, and better supported. They will have to
work not only within the EBRD’s procedures, but will have to apply
themselves to other available alternatives, such as public information

and national laws, which can be used to influence and constrain the
Bank's activities.






