
but instead are tailored to limit the 
amount of discretion, and therefore 
authority, that regulators can exert 
on companies in licensing process-
es, such as in chemical manufactur-
ing. Specific aspects and provisions 
of the EU law governing industrial 
pollution may be particularly vul-
nerable to CETA-based challenges.

Industrial Emissions 
Directive

In the EU, the cross-cutting Indus-
trial Emissions Directive 2010/75/
EU (IED) is the primary EU 
instrument regulating pollutant 
emissions from industrial installa-
tions. The IED covers a wide range 
of industrial sectors, including 
chemical manufacturing, and sets 
out the main principles for the 
permitting and control of installa-
tions. The Directive is based upon 
an “integrated approach,” meaning 
that it aims to prevent and control 
emissions into air, water, and soil, 
and it covers areas such as waste 
management, energy efficiency, and 
accident prevention.4 

soil. As a result, chemicals such as 
chromium, mercury, arsenic, lead, 
and various pesticides find their 
way into our environment and 
food. Exposure to these pollutants 
can lead to serious health impacts, 
including allergies and diseases such 

Industrial plants throughout the 
European Union (EU) emit vast 
amounts of pollutants into the air 
and water each year. Out of some 
14,000 facilities, more than 900 
are active chemical manufacturing 
factories.1 The chemical industry 
is among the world’s ten worst 
polluters2 and is responsible for 
a wide range of hazardous wastes 
and byproducts, most of which are 
released through wastewater but 
also are emitted into the air and 

Under CETA, Canada and 
Canada-based companies 

will have new ways to pres-
sure the government into 

granting pollution permits 
and new legal avenues to 
challenge denied permits.

as respiratory infections, strokes, 
depression, heart diseases, and 
cancer, with children and infants es-
pecially vulnerable. Estimates place 
chemical manufacturing responsible 
for costing as many as 750,000 
years of life worldwide in 2016.3 

Under the recently concluded 
trade agreement between the EU 
and Canada, (the Comprehensive 
Economic and Trade Agreement, or 
CETA), Canada and Canada-based 
companies will have new ways 
to pressure the government into 
granting pollution permits and new 
legal avenues to challenge denied 
permits. One of the better known 
avenues for challenge will be under 
the investment protections of fair 
and equitable treatment and expro-
priation provided by CETA. How-
ever, the agreement also imposes 
new requirements on laws in EU 
member states through its provi-
sions on domestic regulation. These 
provisions, also known as “domestic 
regulatory disciplines,” prescribe 
standards for the domestic licensing 
process. These standards are not 
aimed at traditional trade barriers, 
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to relevant hazardous substances,” 
and “suitable emission monitoring 
requirements.”7 The competent 
authority’s determination of what 
is appropriate and suitable could 
be challenged by a company before 
an arbitration tribunal as not being 
“objective,” as required by CETA.

The competent authority also has 
wide discretion “where an activity 
or a type of production process 
carried out within an installation 
is not covered by any of the BAT 
(Best Available Techniques) conclu-
sions or where those conclusions do 
not address all the potential envi-
ronmental effects of the activity or 
process.”8 In this case, the compe-
tent authority is authorized, after 
prior consultations with the oper-
ator, to “set the permit conditions 
on the basis of the best available 
techniques that it has determined 
for the activities or processes con-
cerned.”9 In addition, the compe-
tent authority can allow emission 
limit values to be supplemented or 
replaced by “equivalent parameters 

CETA’s domestic disciplines apply 
to all measures taken by a party to 
CETA relating to licensing require-
ments and procedures, with limited 
exceptions.5 CETA’s requirements 
will thus apply to measures taken in 
the EU, including measures ad-
opted pursuant to the IED, and to 
measures taken by Member States 
on the authority transferred to 
them by the IED.

Expert judgment could be 
viewed as subjective. 

The legal requirements for permit-
ting industrial emissions include 
various standards that require the 
application of judgment by the 
competent authority. These stan-
dards are in conflict with CETA’s 
requirement that licensing regu-
lations be clear, transparent, and 
objective.6

For example, the competent au-
thority must ensure that an in-
dustrial installation includes “ap-
propriate requirements ensuring 
protection of the soil and ground-
water and measures concerning the 
monitoring and management of 
waste generated by the installation,” 
“appropriate requirements for the 
regular maintenance and surveil-
lance of measures taken to prevent 
emissions to soil and groundwater,” 
“appropriate requirements con-
cerning the periodic monitoring 
of soil and groundwater in relation 

Rock C
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Specific aspects and pro-
visions of the EU law gov-
erning industrial pollution 
may be particularly vulner-
able to CETA-based chal-

lenges.

or technical measures” ensuring an 
“equivalent level of environmental 
protection.”10 The application of 
these standards requires the com-
petent authority’s judgment, which 
is inherently subjective. These 
provisions, and the decisions made 
under them, are therefore subject 
to challenge under CETA’s require-
ment that they be “objective.”

Many additional requirements for 
an IED permit could also be subject 
to challenge under CETA. Pursu-
ant to the IED, permit conditions 
for industrial installations must be 
set on the basis of Best Available 
Techniques.11 BAT Reference Doc-
uments (BREFs) are compiled for 
various industries and processes,12 
and BREFs are official EU docu-
ments that must be applied in the 
permitting process by the Member 
States’ competent authority. For 
example, to ensure protection of 
the environment from wastewater 
and gas discharges from chemical 
plants, the competent authority 
must refer to the BREF for Com-
mon Waste Water and Waste Gas 
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whether requirements to grant a 
permit are appropriate or suitable 
or whether equivalence has been 
achieved. 

In addition, any decisions that 
involve public participation and 
consider public input could be 
challenged as subjective. The IED 
requires public participation in 
the decision-making processes.18 
Member States must ensure that 
the public is given an opportunity 
to participate in permitting deci-
sions19 and competent authorities 
must take into account the results 
of the consultations.20 Chemical 
companies could argue that the 
consideration of public opinion is 
“subjective” and therefore violates 
CETA’s “objective” requirement. 

Because a panel of arbitrators 
focusing solely on trade aspects of 
a dispute would be responsible for 
deciding the outcome of challenges 
to CETA’s provisions, CETA could 
undermine the right of the public 
to participation in environmental 
decision-making. 

Eike Klingspohn/U
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From an investor’s per-
spective, the question of 
whether a measure is ap-

propriate or practicable is 
determined on the basis 

of whether it is financially 
worth it to prevent waste, 

whereas the competent 
authority is more likely to 
weigh social and environ-

mental impacts.

Treatment/Management Systems in 
the Chemical Sector. This docu-
ment identifies many quantifiable, 
clear, and objective standards, but 
it also includes subjective standards 
for which the competent authority 
must exercise their judgment. 

For instance, to prevent uncon-
trolled emissions to the water, 
companies are required to provide 
“appropriate buffer storage capacity 
. . . and to take appropriate further 
measures.”13 Similarly, companies 
must “prevent, or where this is 
not practicable, reduce quantity of 
waste.”14 From an investor’s per-
spective, the question of whether 
a measure is appropriate or practi-
cable is determined on the basis of 
whether it is financially worth it to 
prevent waste, whereas the com-
petent authority is more likely to 
weigh social and environmental im-
pacts. An investor could argue that 
a decision as to what is appropriate 
or practicable is not objective, as 
required by CETA. 

The waste water and gas BREF 
contains numerous other examples 

of nonspecific terms that could be 
challenged as not objective or not 
transparent, such as “equivalent,”15 
“where possible,”16 and “as compre-
hensive as is reasonably possible.”17 

Decisions such as these necessarily 
involve a degree of expert opin-
ion and judgment, which a deci-
sion-maker may not be able to fully 
document. Investors will be able to 
challenge, before an international 
arbitration tribunal, a compe-
tent authority’s determination of 
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Decisions by the competent 
authority could be chal-
lenged for not being “as 
simple as possible.”

Many of the licensing requirements 
could also be challenged for not 
being as simple as possible. For 
example, chemical manufacturers 
could argue that the requirement to 
control pollution “as comprehen-
sively as is reasonably possible”21 
goes far beyond what is necessary 
to protect the environment and is 
therefore not as simple as possible. 

Necessary adjustments to 
regulate chemical manu-
facturing over time could 
be challenged as not “estab-
lished in advance.”

ny’s investment in its business plan, 
the EU should compensate the 
company for the costs of adopting 
the new technology or policy. 

The IED also explicitly allows 
competent authorities to set strict-
er permit conditions than those 
achievable by the use of the best 
available techniques as described in 
the BAT conclusions.23 Companies 
could argue that new or stricter 
emission limits are not “established 
in advance.” 

Conclusion

Under CETA, Canada and Cana-
dian corporations can challenge, 
before an international arbitration 
tribunal, licensing procedures for 
industrial emissions that involve 
any degree of discretion or evolving 
environmental protection standards 
imposed by competent authorities. 
CETA is therefore likely to impede 
the efforts of Member States and 
the EU to protect people and the 
environment from the harmful 
effects of industrial pollution from 
chemical manufacturing.

Finally, because of the inherent 
limitations related to uncertainty 
about the environmental and health 
impacts of industrial activities, the 
particular technical and environ-
mental conditions of each case, 
and the rapid advances in chemical 
manufacturing, the regulation of 
this activity is necessarily a con-
tinually evolving process. As the 
BREFs explain, “BAT is a dynamic 
concept” where “new measures 
and techniques may emerge, [and] 
science and technologies are contin-
uously developing.”22 

The changes that result from evolv-
ing BAT regulation could poten-
tially conflict with the “established 
in advance” criterion under CETA. 
It is possible, for example, that a 
company that has begun to devel-
op a business plan but has not yet 

Companies could argue 
that new or stricter emis-
sion limits are not “estab-

lished in advance.”

applied for a license could challenge 
the government when it updates its 
interpretation of BAT. A company 
could argue that because the new 
understanding of BAT was not es-
tablished in advance of the compa-
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