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Abstract

Illegal logging and trade in illegal timber is a major cause of deforestation, which contributes to the
global impact of climate change, depletion of natural resources and decreasing biodiversity, thereby
frustrating efforts towards sustainable forest management. It further negatively effects countries’
socio-economic growth, food security, and poverty alleviation efforts, in particular local communities
who depend on forests for their livelihood. Over the past years, major international markets have
developed regulatory frameworks to combat illegal logging and associated trade. This study provides
an analytical framework for comparing requirements for timber legality and enforcement approaches
and impacts of the laws in a range of timber-importing countries. Special emphasis is given to markets
that have developed legal mechanisms and effective legislative options to combat the illegal
introduction, import and trade of timber and other forest products. The analysis is intended to identify
trends, emerging options or good examples, which could be used as reference or inspiration for
developing effective legal frameworks and requirements on the legality of timber. This overview and
comparison of legislative approaches across regions aims to be a valuable information resource for
researchers, policymakers, and timber trading companies, providing guidance on their compliance
requirements.
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Introduction, scope and main objectives

Timber legality frameworks are a form of regulatory instrument that has increasingly been used over
the past decade to reduce illegal logging and trade, and by extension subsequent legal and illegal
deforestation. The approaches taken by countries vary significantly, as do implementation and
enforcement methods. Through comparative analysis of the United States of America, European
Union (EU), Australia, Japan and Republic of Korea’s legal frameworks this study can provide guidance
and lessons learned to countries considering new similar laws or anti-deforestation laws that include
both timber and agricultural commodities.

The case studies analysed in this paper make up a sizeable share of the global wood products import
market, and have laws that were passed or amended in 2017 or earlier, enabling, at a minimum,
preliminary assessment of implementation and enforcement. In 2018, the EU was the largest global
wood products importer, the United States second, Japan fourth, the Republic of Korea seventh and
Australia ninth (Momii and Saunders 2020).

Methodology/approach

The paper provides an overview of five existing demand-side laws, presented in chronological order
from when each law entered into force. It provides a comparative analysis of timber legality
frameworks based on key parameters, developed in consultation with experts and previous studies



(ClientEarth 2018a; Norman and Saunders 2017). The paper concludes with a review of demonstrated
impacts of the laws and recommendations.

Results

1. Overview of legal frameworks related to imported illegal timber?!

a. United States of America

The Lacey Act, originally passed in 1900, was the first US federal wildlife protection law, and has been
expanded throughout the century to include violations of federal or foreign law for fish, animals and
plants (US Department of the Interior, 2013). With the 2008 amendments, the Lacey Act was expanded
to include timber that violates laws in the countries of harvest (16 U.S.C. Section 3372).

The Act’s provisions applicable to imported timber include three types of violations:

Trafficking violations consist of two offences: the initial take, possession, transportation, or sale of
the timber in violation of a law related to the protection of plants in another country and the
subsequent trade (16 U.S.C., Section 3372(a)).

Labelling violations occur when any record, account, label, or identification containing false
information is made or submitted (United States v Allemand 1994), whether or not required by law
(16 U.S.C. Section 3372(d)).

The Declaration requirement includes a specific Lacey Act import form that includes the scientific
name and country of harvest of the timber (16 U.S.C. Section 3372(f)(1)(2); Animal and Plant Health
Inspection Service (APHIS) 2021).

b. European Union

The 2010 European Union Timber Regulation entered into force in 2013. The EUTR prohibits the initial
placing of illegal timber or timber products within the EU market, and requires that operators (those
placing the timber on the market) (EUTR 2010, Article 2(c)) “exercise due diligence,” according to a
system described by the EUTR (Article 4) and guidance (Due Diligence Regulation 2012). Traders are
required to collect and retain information for five years about their suppliers and customers (EUTR
2010, Article 5).

Products accompanied by FLEGT licences and CITES documents are considered to have been legally
harvested for purposes of compliance with the Regulation (EUTR 2010, Article 3) and do not require
companies to conduct due diligence.?

c. Australia

In late 2012, the Australian Parliament passed the Illegal Logging Prohibition Act (ILPA), which
penalizes the importation of illegally logged timber and timber products, and imposes a due diligence
obligation on importers (ILPA rev. 2018).

The lllegal Logging Prohibition Regulation (ILPR) outlines the due diligence process, which importers
must have in place before importing (ILPR rev. 2020, Sections 8, 10, 11). The ILPA also makes it

1 Although all laws have provisions related to both domestic and imported timber, so as not to run afoul of World Trade
Organization rules, this paper focuses on the provisions related to imported timber and wood products.

2|n 2018, however, the European Commission published a Guidance document on steps to be taken by EU Member States
in the case of doubts as to the legality of timber from CITES-listed species imported into the EU. (European Commission
2018a).



mandatory for importers to declare to the Customs Minister whether they have complied with the
due diligence requirements (ILPA rev. 2018, Section 13).

d. Japan

Japan’s Clean Wood Act entered into force in May 2017 (MAFF 2017). The principal obligation is that
all companies “must endeavour” to use legally harvested wood (CWA 2016, Article 5) and confirm that
trees are harvested in compliance with country of harvest laws (Ordinance on Standards 2017, Article
2). A related ordinance instructs businesses to handle legally confirmed wood separately from
unconfirmed wood (Ordinance on Standards 2017, Article 6). The CWA additionally outlines a
voluntary registration system (CWA 2016, Article 8): companies can choose to sign up with a
Registering Organization and adopt specific measures to confirm legality (Articles 8, 9 and 10).

e. Republic of Korea

The Government of the Republic of Korea amended the Act on the Sustainable Use of Timbers (ASUT)
in 2017 to require importers of timber or timber products to file a declaration with the Korea Forest
Service (ASUT rev. 2017, Article 19-2). The inspection agency verifies that the timber is of legal origin
through documentation review (Detailed Standards 2018, Article 3(2); ASUT rev. 2017, Article 19-3(2)).
There is no explicit due diligence requirement for companies (Hoare 2020).

Timber producers (those which process raw timber and timber products, as well as imported products)
(ASUT rev. 2017, Article 2(3)) must “endeavour to import, distribute, produce and sell legally felled
timber or timber products” (Article 4(3)) and keep records on types, quantity and proof of legality for
five years (Article 27(1)).

2. Comparative analysis of demand-side timber legality frameworks
a. Scope of the regulations

1. Products

Many products are covered by the Lacey Act, EUTR, ILPA and CWA, with the Korean ASUT applying to
a narrower range.

Table 1: Products covered by each of the legal frameworks

United States of | All plants and plant parts except common food crops and cultivars, or plants to remain or be
America planted or used in scientific research. For the Declaration, only products included in APHIS’
Schedule of Enforcement, such as fuel wood, wood charcoal, sawn wood, continuously shaped
wood, plywood, wooden frames, barrels, tools, tool handles, and some seats.

European Union Timber and wood products listed in the Annex to the EUTR (main categories include sawn
wood; continuously shaped wood; fuel wood; particle board; sheets for veneer, plywood, or
laminated wood; fibreboard; packing cases; pulp and paper; wooden frames and barrels;
certain furniture; prefabricated buildings).

Australia Timber and timber product imports listed in the ILPR, including logs, sawn wood, veneer,
particle board, plywood, pulp, paper, barrels, certain furniture, prefabricated buildings, and
paper packing materials.

Japan Wood and wood products, including furniture, wood pulp and paper, flooring, wood cement
boards, siding boards and paper.




Republic of Korea Seven products: logs, sawn timber, anti-decay wood, fire-retardant-treated wood, laminated
wood, plywood, and wood pellets.

2. Actors

Table 2: Imported timber regulated actors

United States of America | Anyone in the supply chain.

European Union Operators and traders.
Australia Importers of regulated products.
Japan Type I: businesses initially placing timber on the Japanese market. Type II: all other wood-

related businesses.

Republic of Korea Operators and traders.

3. Definitions of imported illegal timber

The frameworks in the US and EU consider not only harvest, but also legal violations further up or
down the supply chain. The frameworks in Australia, Japan and the Republic of Korea focus on harvest-
related laws.

Table 3: Definitions of imported illegal timber

United States of America | Obtained in breach of foreign laws that protect plants or regulate the theft, taking, or
transhipment of plants, or without the required the payment of “royalties, taxes, or
stumpage fees.”

European Union In violation of applicable legislation in the country of harvest, which covers harvesting rights
and related duties, harvesting legislation, third parties’ legal rights of use and tenure, and
trade and customs.

Australia Obtained in contravention of harvesting laws in the place of harvest.

Japan No definition of illegal timber. Legal timber is “harvested in compliance” with laws of the
country of harvest.

Republic of Korea In violation of timber harvest-related statutes in the country of harvest.

b. Private actors’ legal obligations — due diligence and declarations

Table 4: Private actors’ legal obligations

Country Due Diligence or similar obligation Timber-specific declaration




United States of
America

Due care, a standard which requires one to act as a similarly
situated, reasonably prudent person would. In compliance plans for
companies that violated the Act, requirements included
examination of documents provided by suppliers, independent
evaluations of their suppliers’ risks and verification of the
information provided.

Specific Lacey declaration
upon import, containing
species and country of
harvest information, for a
subset of products.

European Union

Three step obligation: access to information, risk assessment and
risk mitigation. If the risk cannot be adequately mitigated so that
the likelihood of purchasing illegal timber is negligible, then the
wood product should not be purchased.

None

Australia

Importers must collect information about the timber or wood
product, its supply chain, and evidence that its origins are legal;
consider risk factors (can include consideration of country specific
guidelines and private forest certification, when applicable); and
obtain further information if needed. Risk mitigation can include
acquiring more information, reassessing the risk, and, finally,
abstaining from importing the product.

Importers declare whether
they have fulfilled the due
diligence requirements.

Japan

Type | companies are obligated to request documentation of origin
and legal harvest and confirm the contents of the documents. If the
legality of wood cannot be confirmed through these documents,
companies must collect additional information (such as forest
certification and chain of custody systems, verification methods of
individual companies or authorized by industry associations) or
refrain from handling the timber products if unable to do so. The
Ordinance on Standards indicates that legal and unconfirmed wood
should be handled separately.

None

Republic of Korea

Confirm that documents of legal harvest match the timber or
timber products accompanied by the import declaration.

Specific declaration with
documents to show that the
timber has been legally
felled.

c. Determination of legality: document-based vs. fact-based

Some laws set forth documentary requirements that will allow the timber to be deemed legal in the
country of import, even if in reality the timber is illegal, while others allow the importing government
to undertake its own independent determination.

Table 5: Document-based or fact-based legality determination

Country Document-based Fact-based
United States of America X
European Union Only FLEGT and CITES permits. X
Australia X




Japan

Forest certification and chain of custody systems. Potentially other
unspecified documents provided by Type-I businesses.

Republic of Korea

Felling permits; FSC, PEFC and ISO 17065-compliant certificates;
documents accepted by the KFS following bilateral consultations; and
FLEGT licences and export permit; other documents.

d. Penalties

Table 6: Penalties by jurisdiction

United States of
America

Civil monetary penalties.

Criminal penalties up to five years in prison and USD 20 000, per violation, for trafficking
offences. Up to five years in prison and a maximum fine of USD 250 000 for individuals and
500 000 for businesses for false labelling and declaration violations.

Forfeiture of illegal timber and timber products.

European
Union

Varies by Member State.

Penalties include notices, seizure or destruction of timber, “suspension of authorizations
to trade,” fines and prison.

Depending on Member State, civil administrative fines and/or criminal penalties.

Australia

Criminal penalties only for import violations: five years in prison and up to AUD 111 000 in
fines.

Forfeiture of illegal timber.

Civil fines of up to AUD 66 600 for due diligence offences.

Civil fines up to AUD 22 200 for omission of the declaration requirement.

Japan

For Wood-related Business Entities, fines of up to JPY 200 000 or withdrawal of registration
for misuse of registration, evasion of inspections, or failure to submit report or submitting
false reports.

For Registering Organizations, fines of up to JPY 300 000 or withdrawal of registration for
misuse of registration, evasion of inspections, or failure to submit report or submitting
false reports. Imprisonment for Registering Organizations that disregard an order from to
suspend their activities, in addition to fines of up to JPY 500 000.

No forfeiture provisions.

Republic of
Korea

Withdrawal of a business’ registration for failing to keep records.

Three years in prison or a KRW 30 million fine for disregarding orders of sale suspension,
return, or destruction of timber.

Three years in prison or a KRW 30 million fine for selling timber which has not cleared
customs or been inspected.

Return or destruction of timber.

e. Status of implementation and enforcement

The Lacey Act has been enforced primarily by the United States Department of Justice. Notable
seizures and prosecutions since 2008 include the Lumber Liquidators case with fines of over $13
million (DOJ 2016), the Gibson Guitar Corp. case (DOJ 2012), and a series of cases related to 2015
illegal timber shipments from Peru (DOJ 2017a, DOJ 2021).2 APHIS publishes guidance (APHIS 2020),
undertakes outreach and education, collects and reviews Lacey Act declaration forms and began
sending notices of Lacey Act declaration non-compliance in October 2018 (APHIS 2018).

Under the EUTR, which is implemented and enforced by each EU member country, non-penalty

approaches prevail (ClientEarth 2018b). However, recently, inspections, fines, prohibitions on placing

3 Another case with Lacey Act violations, U.S. v. Young Living Essential Oils L.C., involved export of oil from 86 tons of
rosewood from Peru without authorization or CITES permits from the Peruvian government. (DOJ, 2017b)




timber on the market and confiscation have increased significantly, although there are still
discrepancies in enforcement actions and penalties between Member States (ClientEarth 2018b;
Forest Trends 2016, European Commission n.d.-a). Timber imports from Myanmar into the EU were
effectively banned as it is not possible to “mitigate to negligible the risk of illegal harvest” (European
Commission 2018b). Regular briefing notes provide updates on implementation, enforcement, and
other information related to illegal logging and trade (European Commission n.d.-b).

In Australia, the “soft start” of the ILPA was extended until January 2018; the full law was only enforced
six years after it was passed (ILPA Statutory Review 2018). There have been a number of reviews of
the Act and Regulation, including an ILPR sunsetting review in 2021 that considered a number of
changes for future enactment. In 2018, a company was prosecuted for continued non-compliance with
due diligence requirements (Colbeck 2019). The government has sought to educate businesses on
their obligations with newsletters, a website containing guidance and webinars, and surveys regarding
implementation (Department of Agriculture, Water and the Environment 2021).

The CWA is overseen primarily by Japan’s Forestry Agency and registering organizations. Examples of
registered businesses and their actions (MAFF n.d.) and the handling of wood in 2018 by registered
businesses were recently released (MAFF 2019). In the latter, a high percentage of registered Type-I
businesses reported confirming the contents of documents for most products, but certain sub-
categories of furniture, paper and flooring had low rates of confirmation of legality (MAFF 2019).

The Republic of Korea adopted a year-long trial period through 30 September 2019 for its revisions to
the ASUT. The government has sought to educate businesses about their responsibilities and
obligations under the ASUT (Hoare 2020), and produced more than 50 country specific guides.

Discussion

To date, most systems have chosen a compulsory approach, as “experiences to date suggest that non-
legally binding mechanisms have limited impact and make it harder for responsible companies to
justify the effort and costs associated with compliance” (Norman and Saunders 2017).

The concept of legality itself and whether legality is defined only based on harvest-related
requirements or includes other steps along the supply chain is important. Some countries have
adopted a fact-based approach, while others have chosen a document-based approach, with
companies and governments looking beyond documentation to verify legality in the former.

Strict liability provisions in the Lacey Act, and forfeiture and seizure of illegal forest products in the
Lacey Act, EUTR, ILPA and ASUT are important elements. Seizure of illegal products removes them
from the market and does not allow companies to profit from illegal goods.

Requiring companies to perform due diligence, as a step in the verification process, can help to reduce
illegal logging in producer countries by providing incentives for suppliers to source their products
legally. When laws provide explicit procedures for due diligence, they may be easier to enforce and
prosecute than illegal imports cases, as indicated by Australia’s single publicly known case, and
enforcement by EU CAs related to companies’ due diligence systems.

Requiring a specific declaration upon importation of forest products, such as that required by the
Lacey Act, can facilitate enforcement, as authorities can track high-risk imports, while also increasing
industry awareness of the applicable legislation.



Awareness raising and enforcement actions are important, as is publicly sharing information on
implementation and enforcement. Authorities can self-assess and refocus their enforcement efforts,
industry actors can improve their practices, and civil society can monitor progress.

Conclusions

Although approaches differ in each country, companies are expected to know how they are sourcing
their timber; they run the risk of violating the law and being held responsible if they do not conduct
adequate due diligence or knowingly trade in illegal timber.

Following the 2008 amendments to the Lacey Act, there was an estimated 32-44 percent overall
decline of illegal timber imports in the US (Union of Concerned Scientists 2015) and the US’ trade
balance in timber shifted, due to increased net exports and reduced imports (Zhang et al. 2016).

In the EU as of 2015, there had been a decline in imports of tropical hardwood (Jonsson et al. 2015)
and an evaluation of the EU’s FLEGT Action Plan found that it had generally contributed to an overall
decrease in imports of illegal timber through 2014 (TEREA et al. 2016).

Australia’s 2019 five-year statutory review concluded that there was not enough evidence to assess
the impacts of the law, due in part to the delay in enforcement of the due diligence provisions until
2018. The review, however, did note that purchasing patterns had shifted to less “risky” supply lines
and that with full implementation and enforcement it was anticipated that due diligence would
continue to improve and reduce imports of illegal timber (ILPA Statutory Review 2018).

To the knowledge of the author there are no public quantitative assessments of the impacts of the
Republic of Korea or Japan’s laws on illegal timber imports. All countries with timber legality
frameworks should focus not only on implementation and enforcement, but also undertake and
publicly release regular assessments on efficacy and impacts. To build upon initial advances from the
existing legality frameworks in reducing illegal logging and associated trade, harmonization and robust
enforcement of these and future laws will be key.
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