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Implementation, Compliance, and Reporting:

Key Elements to Considerinthe Context of
a Treaty to End Plastic Pollution

Introduction

Treaties, including multilateral environmental agreements (MEAs), provide obligations for States to

undertake either individual or joint action to implement international legal instruments.

Implementation refers to the process by which countries establish national laws and policies that reflect
their treaty obligations.! Implementation provisions in treaties are designed to ensure the effectiveness
of the treaty and generally require the adoption of national measures to fulfill the obligations laid out in
a treaty instrument (e.g., regulation and procedural and economic measures), as well as the creation of

compliance procedures for the Parties to collectively ensure progress on implementation.

While implementation measures encompass a large range of topics, including national implementation
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plans (NIPs) or national action plans (NAPs)," periodic assessments, technology transfer, and finance,

this brief will focus on compliance provisions and mechanisms, as well as national reporting. This focus

derives from the mandate for the negotiations of the international legally binding instrument to end
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plastic pollution, including in the marine environment (plastics treaty) in the United Nations

Environment Assembly (UNEA) resolution 5/14" and builds on State positions articulated before and
urin e first two sessions o e Intereovernmental Negotiatin ommittee an e Zero

during the first t f the Interg tal Negotiating C ttee (INC) and the Z

Draft,” which have included possible formulations of text for compliance and reporting.

UNEA resolution 5/14, along with the UN Environment Programme’s options paper, Potential
options for elements towards an international legally binding instrument, proposed the inclusion of
provisions on national reporting and compliance.” Many State submissions prior to and after the second
session of the INC mentioned implementation and compliance, including the need for determination
of and action in cases of non-compliance.” More broadly, during INC-2, many States mentioned the
need to have implementation measures."" The Zero Draft includes text on implementation and

compliance, as well as reporting."®



This brief outlines compliance provisions and mechanisms in other MEAs and provides a list of key
recommendations to inform the negotiation of a plastics treaty, noting that negotiators should consider
compliance in the development of substantive obligations, national plans, and reporting. The brief
notes key aspects of national reporting, building on lessons learned from existing MEAs to inform the
negotiations and the future implementation of the plastics treaty. The brief concludes that including a
clear mandate for implementation and compliance mechanisms in the treaty text is essential, in addition

to the early creation of an Implementation and Compliance Committee.

Compliance Procedures and Mechanismsin MEAs

States are responsible for complying with their obligations under international treaties to which they are
party.™ Complying with such obligations requires national implementation measures and monitoring,
with these efforts then being reported to the appropriate treaty body.* The text of the treaty itself also
needs to include clear and binding obligations so that Parties can effectively implement the treaty at the
national level and report on progress. At times, Parties to a treaty may individually or collectively not
meet implementation measures by agreed timelines or act in ways contrary to the requirements of the
treaty. As a result, MEAs typically include both implementation and compliance provisions in the
operative part of the text. The design of the implementation and compliance measures has different
implications and, accordingly, requires special attention to ensure that the future plastics treaty
acknowledges the multifaceted nature of plastic pollution and establishes clear procedures to ensure

both implementation and compliance.

In designing a compliance regime for a new treaty, it is useful to review compliance provisions both in
the treaty and frameworks subsequently developed in other MEAs in the following areas: compliance
approach, scope of consideration, compliance body, triggering mechanisms, and non-compliance
response measures. Not all of these compliance provisions will have to be included in the text of the
treaty, with detailed provisions more likely to be located in governing body decisions or the rules of
procedure for subsidiary bodies. Therefore, after finalizing the treaty text, additional compliance
provisions and procedures will need to be developed to address gaps. It is, however, essential that the

text of the plastics treaty provide a mandate for future governing body decisions to elaborate both the



determination of non-compliance and non-compliance response measures, as well as timelines for the
development and approval of an initial framework at the governing body’s first meeting. If non-
compliance provisions are not approved by the governing body expeditiously, the treaty will be

operating without compliance provisions, potentially delaying treaty implementation and efficiency.
Compliance Approach

Treaties generally rely primarily on a facilitative approach to compliance, with the option of punitive
measures in specific cases of non-compliance. A number of country submissions and statements during
the INC process have been supportive of such an approach,” which is backed by evidence: “practice and
the numerical data stemming from the MEA secretariats themselves show that the best results in terms
of treaty compliance are achieved with a mix of both facilitative and punitive measures, and that having
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only one of the two available greatly decreases overall compliance.

Multilateral non-compliance procedures are included in most MEAs and designed “to identify Parties’
compliance difficulties and to facilitate better compliance in a non-adversarial manner.” As such, most
treaties include provisions designed to assist countries in fulfilling their treaty commitments through
dedicated implementation funding and capacity building. Many other treaties also include specific
provisions to assist Parties in compliance proceedings, which are outlined in the section below on non-
compliance response measures. Compliance mechanisms in most treaties focus mainly on providing
solutions, guidance, and support with a view to facilitating compliance, while allowing for the
possibility of other approaches to be developed by the governing body to address cases of persistent or

deliberate non-compliance.™

An open-ended facilitative approach can ultimately provide less support to Parties and can leave gaps
where a treaty body might otherwise collaborate with and directly support a Party, if a range of concrete
non-compliance response measures were available. As written in the Zero Draft, the mandate for the
Implementation and Compliance Committee (ICC) (“shall examine both individual and systemic
implementation and compliance issues and make recommendations to the governing body,”) is similar
to that of the Minamata Convention.™ Challenges have arisen with respect to the Minamata ICC
mandate, however. The Minamata Convention requires that Parties not allow the manufacture, import,

or export of cosmetics containing added mercury after 2020 — a requirement that has still not been met



by many of the Parties.™ The ICC noted in their 2023 report to COPS, based on national reports from
2021, that some Parties had not implemented the 2020 phase-out deadline for mercury in cosmetics.™
The Committee’s proposed action was to invite Parties to share their strategy to address challenges, with
milestones, a schedule, and “what kind of assistance they may still need,” and for the ICC to continue
monitoring at their next meeting. The Committee to the Conference of the Parties (COP) has made no
concrete or proactive recommendations to support Parties to come into compliance. In contrast, the
Africa Region, noting the fact that many countries have not met the 2020 phase-out deadline, has
proposed an amendment for consideration at COPS to modify the definition of the products in
question for easier implementation, the phase-out date, and set out clear steps countries can take and
seek funding to implement.™™ The fact that the Committee has not made any recommendations for lack
of compliance with a product ban that came into effect nearly four years ago, and a region is proposing
a treaty amendment to improve implementation and compliance with a key treaty obligation
demonstrates a significant shortcoming in the Minamata ICC mandate, rules of procedure, and

timelines, which should not be replicated in the plastics treaty.

A preferred approach to treaty text on compliance would be to create a mandate for plastics treaty bodies
to determine and address non-compliance, and to set forth a timeline for the governing body to develop
and approve the non-compliance procedures at their first meeting. The Montreal Protocol provides an
example of such treaty text: “Parties, at their first meeting, shall consider and approve procedures and
institutional mechanisms for determining non-compliance with the provisions of this Protocol and for
treatment of Parties found to be in non-compliance.”™ Although the first Meeting of the Parties (MOP)
did not approve those provisions, it did establish an open-ended ad hoc working group and adopted the
first decision on non-compliance procedures at its fourth meeting in 1992.* Detailed compliance
provisions, including both incentives and disincentives within the non-compliance response measures,

were adopted several meetings later to clarify and streamline the process.™

It is essential to have clear provisions in the treaty that establish the scope of implementation and
compliance requirements; provide a mandate for the governing and subsidiary bodies to assess
implementation, determine non-compliance, and take non-compliance response measures; and set a
concrete timeline for the governing body to approve compliance procedures. A combined approach,

both establishing an Implementation and Compliance Committee and giving the governing body the



mandate to create non-compliance procedures, is recommended for inclusion in the treaty text. As a
result, the plastics treaty will have the basic structures and procedures in place and provide a mandate
for the governing body to make decisions that respond to changing circumstances and compliance needs

of the Parties.
Scope of Consideration

The scope of consideration in most treaties includes general issues of compliance and implementation,
as well as compliance of individual Parties,*" and this scope is similarly recommended for the plastics
treaty. Itis important for treaty bodies to be able to assess general issues of compliance common to many
Parties, incorporate that information into the periodic assessment, and make recommendations to
adjust the treaty to more effectively reach objectives, as needed. Additionally, including the ability of
treaty bodies to determine non-compliance of individual Parties can both work as a deterrent, as
countries will seek to implement the treaty to avoid inclusion in compliance proceedings and as a tool
to help non-compliant Parties come into compliance through a range of non-compliance response

measures.
Compliance Committee

Subsidiary treaty bodies are often tasked with implementation and compliance issues. In some cases, the
treaty establishes a sub-committee with the sole focus on implementation and compliance issues, ™"
while in others, the committee may have a broader mandate that also encompasses coordinating other
committees and overseeing finances. ™ In the plastics treaty, a dedicated Implementation and
Compliance Committee is recommended, with Committee rules of procedure developed and approved
by the governing body. The meeting of the governing body after a treaty enters into force generally
occurs each year, and focuses on the creation of operating rules, structures, and national laws and
policies to help treaty implementation. A compliance committee can provide a dedicated space to focus

on implementation and compliance concurrent with the governing body.

Committee composition can be set in the treaty or a decision by the governing body, but the latter is
preferable, as it allows for modifying the committee’s size, geographic distribution, and length of
members’ terms to respond to changing circumstances without having to amend the treaty. The

committees generally include a geographical representation of members that are elected for set terms,



and each treaty has different requirements for whether committee members must have scientific or
technical expertise. The Montreal Protocol’s Implementation Committee consists of ten Parties elected
by the MOP, but no scientific or technical expertise is required.*" In contrast, the Basel Convention’s
Implementation and Compliance Committee includes fifteen members and is expert-based.™ The
Rotterdam Convention’s Compliance Committee also consists of fifteen members with expertise in the

subject matter of the Convention. ™"

The compliance committee should meet during or prior to the meeting of the governing body and may
meet also between the governing body meetings, if needed. Parties, not members of the committee,
should be entitled to participate in meetings of the compliance committee. Observers should also be
able to participate in meetings of compliance committees. Under the Rotterdam and Stockholm
Conventions, committee meetings are generally open to non-committee member Parties and the public
under certain circumstances,™" and both Parties and Observers can participate in meetings of the
Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) Standing

Committee. ™ *

Forms of Activating the Compliance Mechanisms

XXX

The fact that a party may be non-compliant can be triggered in various ways, depending on the treaty.
Clear procedures for the compliance committee to follow in evaluating submissions of non-compliance
can address any concerns of frivolous claims. As such, it is important that the plastics treaty provides a
broad range of options to initiate an assessment to determine non-compliance, including by a non-
compliant Party, other Parties, the Secretariat, the Implementation and Compliance Committee, and
the governing body. Often, the Secretariat may have information and an understanding of the
implementation challenges of Parties, such that they are ideally positioned to identify where compliance
proceedings are needed. The CITES Secretariat may, “in the light of information received,” start an
inquiry into compliance.* Non-compliant Parties, other Parties, the Standing Committee, the Animals
Committee, and the Plants Committee may also raise issues of non-compliance.™" Under the Basel
Convention, a non-compliant Party, other Parties, and the Secretariat may each provide information to
initiate compliance proceedings. ™ In the Stockholm Convention, a non-compliant Party and other

Parties may provide submissions to the Compliance Committee, which may also assess national



implementation plans and national reports for compliance.™" The Minamata ICC can consider issues
on the basis of written submissions from any Party with respect to its own compliance, national reports,

and requests from the COP.*™"
Non-compliance Response Measures

Treaties include a range of incentives and disincentives to employ in cases of non-compliance,™" which
are not generally specified in the treaty itself but rather in subsequent decisions by the governing body.
For example, a Resolution approved by the Conference of the Parties to the Convention on
International Trade in Endangered Species of Wild Fauna and Flora (CITES) includes capacity
building, in-country assistance, technical assessment, a verification mission, providing advice, and trade
suspension, among others. ™" Similarly, a Montreal Protocol MOP decision determined that the MOP
can decide to provide assistance, including assistance for the collection and reporting of data; technical
assistance; technology transfer and financial assistance; and information transfer and training; as well as
issue cautions or suspend rights and benefits.™ Although it is not necessary to include the non-
compliance response measures in the text of the plastics treaty, it is important to give treaty bodies a
mandate to develop these measures in future decisions. The plastics treaty governing body should first
establish incentives, such as technical and capacity-building assistance, technology transfer, and
dedicated financial assistance for countries in the treaty’s compliance procedures. The initial governing
body decision on non-compliance should also include disincentives, such as the issuance of cautions and
suspension of rights, benefits, and financial assistance. In future decisions, the governing body may wish
to develop additional incentives and disincentives in response to better respond to specific instances of

non-compliance.

National Reporting

Reporting is closely linked with implementation and is necessary for compliance, as it enables assessment
of each country’s progress related to treaty obligations. Also essential is the need for substantive
requirements to be clear and binding so that Parties can effectively implement the treaty at the national

level and report on progress. At INC-2, “[t]here was strong support for establishing national reporting



as a legal obligation under the instrument, with core elements to be defined in the instrument,” as well
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as recognition that some countries may need financial support for assessment and reporting.
Generally, MEAs request two types of reports from Parties:
Report on legal obligations

Report on implementation, impacts, and challenges

xli

The former is generally required more frequently, sometimes annually” or bi-annually," and may be
used as a basis to assess implementation and compliance. The latter report is an assessment of
effectiveness at the national level towards the goals of the treaty and is less frequent, generally falling
between two to five years. As these two reports have different purposes and frequencies, it is essential to

specify and require both in the plastics treaty.
Reporting on Legal Obligations

Reporting on legal obligations includes measurable and quantifiable information directly linked to the
treaty’s substantive provisions, such as permits, trading partners, and trade volumes for CITES-listed

xlii

species.

Under the Basel Convention, annual reports include, among other things, amounts and types of
hazardous waste exported or imported and the destination and disposal methods, information on
competent authorities and focal points, transboundary movement of waste, efforts to achieve
reductions in waste, available qualified statistics of effects on human health and the environment,

xliii

agreements entered into, accidents, disposal options, and technology development.

The Montreal Protocol requires each Party to provide statistical data on its annual production of
controlled substances and separately for each substance: amounts used for feedstocks, amount destroyed
by technologies approved by the Parties, and imports from and exports to Parties and non-Parties; data
on its annual emissions of controlled substances per facility; and statistical data about ozone-depleting
substances, which the Secretariat uses to calculate each Party’s official ozone-depleting substances

consumption and production figures.



Under the Minamata Treaty in the short report, basic information like the Party focal point is required,
in addition to information on four key areas: if there are operational primary mercury mines, the total
amount mined per year, whether stocks or mercury compounds have been inventoried, consent and
documentation for any mercury exports, and amount and method of final disposal of mercury-

containing wastes, if any.®

The information related to legal obligations reported by Parties is often included directly on treaty
websites, such as in the CITES trade database™ and reports by country and year for the Basel
Convention.™" Country reports related to legal obligations provide timely information on compliance,

and the plastics treaty should also make the reports publicly available on the treaty website.

Reporting on legal obligations is important to assess implementation, but many treaties have a very low
percentage of Parties regularly submitting reports. In one response to this challenge, CITES created a
compliance mechanism whereby if a Party fails, without explanation, to submit annual trade reports for
three consecutive years, the Standing Committee may recommend a trade suspension until the missing
reports are submitted. ™ Such an approach, linking reporting with compliance proceedings, is

recommended if countries do not submit required reports.
Reporting on Implementation, Impacts, and Challenges

Reports on implementation, impacts, and challenges consider progress on the broader goals of the treaty
and may also inform the formal monitoring of the progress on implementation of the treaty overall. As
such, the future plastics treaty should include a reporting requirement for implementation, impacts, and
challenges. Under CITES, Parties must report “on legislative, regulatory and administrative measures
taken to enforce the provisions of the present Convention.” ™ This report was formerly known as the
“biennial report,” but since 2015, it has been renamed the implementation report and Parties are now
required to submit it before each Conference of the Parties, which is every three years.! For the
Minamata Convention, Parties must submit a longer report consisting of responses to 147 questions

every four years."



Some treaties have one report, including information on legal obligations and effectiveness, instead of
separate reports on each subject. It can be challenging, however, to effectively monitor national
implementation and compliance when reports are submitted at intervals of more than two years, and a
combined report is not recommended for the plastics treaty. Under the Stockholm Convention, Parties
are required to submit a national report every four years." The report must contain information on the
measures the party has taken to implement provisions of the Convention and the effectiveness of such
measures in meeting the objectives of the Convention, including statistical data on its total quantities of

liii

production, import and export of each chemical, and trading partners.

Conclusion and Recommendations

The inclusion of compliance procedures in the plastics treaty can support the implementation of
binding obligations and progress towards shared goals. Treaty text should establish the initial framework
for compliance, and provide the governing body with a broad mandate for future decisions to streamline
compliance procedures and respond to identified challenges. Key elements to include are related to the
compliance approach being primarily facilitative, but allowing for the development of non-compliance
response measures; and the creation of an Implementation and Compliance Committee with a diverse
range of trigger mechanisms so that non-compliance can be identified by a range of actors and sources,
and acted upon expeditiously to ensure countries come into compliance as soon as possible. For
reporting, two separate reports should be required from Parties, one more frequent on legal obligations
and another, less frequent on broader issues of implementation, impacts, and challenges. Clear
compliance and reporting frameworks in the plastics treaty are essential for the effective implementation

and operation of the treaty.
The treaty text should include the following:

e Creation of binding and measurable targets for substantive provisions of the treaty,

e Clear mandate for treaty bodies to both determine non-compliance and take actions to address non-
compliance,

e Creation of an Implementation and Compliance Committee, with initial composition set, but

allowing subsequent modification by the governing body without needing to amend the treaty,
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VI,

VI

VIl

Xl

Xil.

Xill.

XIv.

e Timeline for the governing body to develop and approve non-compliance procedures, and Rules of
Procedure for the Implementation and Compliance Committee at the first or second meeting,

e Broad range of options for the Implementation and Compliance Committee to initiate compliance
assessment, in a timely manner,

e Inclusion of all binding obligations in annual or bi-annual national reporting requirements, and
publication of the reports on the treaty website,

e Reportrequirements related to implementation, impacts, and challenges, to be submitted every four
or five years, and

e Inclusion of progress on binding obligations in the periodic assessment and monitoring of the

progress.
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